May 18, 2015
Ms. Elizabeth Appel
Office of Regulatory Affairs and Collaborative Action
Indian Affairs, U.S. Department of the Interior
1849 C Street NW, MS 3642
Washington, DC 20240
Re: Notice of Proposed Rulemaking²Regulations for State Courts and Agencies in Indian
Child Custody Proceedings²RIN 1076-AF25²Federal Register (March 20, 2015)
Dear Ms. Appel,
The National Indian Child Welfare Association (³NICWA´) is pleased to provide comments
on the Notice of Public Rulemaking regarding Regulations for State Courts and Agencies
in Indian Child Custody Proceedings. 80 Fed. Reg. 14,880-94 (Mar. 20, 2015) (to be
codified at 25 C.F.R. pt. 23) [hereinafter³WKH3URSRVHG5XOH´@
NICWA is a national American Indian and Alaska Native (³AI/AN´) non-profit organization
located in Portland, Oregon. NICWA has provided technical assistance and training to
tribes, states, private entities, and federal agencies on Indian child welfare, FKLOGUHQ¶V
mental health, and juvenile justice issues for over 30 years. NICWA is a leading advocate
for public policy that supports the well-being of AI/AN children and families, including
compliance with the Indian CKLOG:HOIDUH$FWRI ³,&:$´  25 U.S.C. §§ 1901-1963.
NICWA also engages in research that informs improved services for AI/AN children and
IDPLOLHV1,&:$LVWKHQDWLRQ¶VPRVWFRPSUHKHQVLYHVRXUFHRILQIRUPDWLRQRQ$,$1FKLOG
PDOWUHDWPHQWFKLOGZHOIDUHDQGFKLOGUHQ¶VPHQWDOKHDOWKLVVXes.
ICWA was enacted in 1978 in response to a crisis affecting Indian children, families, and
tribes. Studies revealed that large numbers of Indian children were being separated from
their parents, extended families, and communities to be placed in non-Indian homes.
Congressional testimony documented the devastating impact this was having upon AI/AN
children, families, and tribes. As a result, Congress enacted mandatory minimum legal
standards to be followed by state courts adjudicating the rights of, and state agencies
serving, AI/AN children and families.
Although progress has been made as a result of ICWA, out-of-home placement still occurs
more frequently for AI/AN children than it does for the general population. National Council
of Juvenile and Family Court Judges, Disproportionality Rates for Children of Color in
Foster Care (2014). Further, Indian children continue to be regularly placed in non-Indian
homes. Rose M. Kreider, Interracial Adoptive Families and Their Children: 2008, in
National Council for Adoption, Adoption Factbook V (2011). These facts are not surprising
when research shows that sWDWH DJHQFLHV¶ FRPSOLDQFH ZLWK ,&:$ LV HUUDWLF DQG VWDWH
FRXUWV¶ GHFLVLRQV DUH LQFRQVLVWHQW &DVH\ )DPLO\ 3URJUDPV Indian Child Welfare Act:
Measuring Compliance (2015).1 Thus, federal regulations are greatly needed.

x
x

x

The issuance of the Proposed Rule is long overdue. Over the past 36 years, the absence of federal
regulation has allowed public and private agencies, as well as state courts, to misinterpret and misapply
ICWA. In this landscape, public and private agencies have requested regulations to guide their practice,
state courts have asked for regulations to guide their decision-making processes, and advocates for
children and families have pushed for regulations to curb the negative consequences that occur when
ICWA is not implemented. The unregulated status quo has contributed to widespread non-compliance
with ICWA and the breakup of thousands of AI/AN families over the past 36 years. NICWA strongly
supports the clarity and consistency that ICWA regulations will bring.
Our comments will focus on the following:
Ɣ 7KHDXWKRULW\RIWKH'HSDUWPHQWRIWKH,QWHULRU ³'2,´ WRSURPXOJDWH,&:$UHJXODWLRQV
Ɣ General considerations for the final rule
Ɣ Suggested changes to individual provisions
DOI Authority to Promulgate Regulations
The text and purpose of ICWA unambiguously provide DOI with authority to promulgate the Proposed
Rule. ICWA states,³:LWKLQ>@GD\VDIWHU1RYHPEHUWKH6HFUHWDU\VKDOOSURPXOJDWHVXFKUXOHV
and regulations as may be necessary to carry out the SURYLVLRQVRIWKLVFKDSWHU´86&7KLV
section grants the Secretary of the Interior broad authority to issue rules to ensure that ICWA is fully and
SURSHUO\ LPSOHPHQWHG $GGLWLRQDOO\ DV VWDWHG E\ &RQJUHVV LQ ,&:$ ³The United States has a direct
LQWHUHVWDVWUXVWHHLQSURWHFWLQJ,QGLDQFKLOGUHQ´86&  7KH3URSRVHG5XOHLVLQWHQGHGWR
improve the implementation of ICWA, FDUU\RXWWKH8QLWHG6WDWHV¶WUXVWUHVSRQVLELOLWLHVDQGIXUWKHU ,&:$¶V
SXUSRVH³WRSURWHFWWKHEHVWLQWHUHVts of Indian children and to promote the stability and security of Indian
WULEHVDQGIDPLOLHV´86&
7KH6HFUHWDU\RIWKH,QWHULRULVDOVRFKDUJHGJHQHUDOO\ZLWK³WKHPDQDJHPHQWRIDOO,QGLDQDIIDLUVDQGRIDOO
matters arising out of Indian UHODWLRQV´ DQG PD\ ³SUHVFULEH VXFK UHJXODWLRQV DV >V@KH PD\ WKLQN ILW IRU
FDUU\LQJLQWRHIIHFWWKHYDULRXVSURYLVLRQVRIDQ\DFWUHODWLQJWR,QGLDQDIIDLUV´86&7KLVLV
another clear grant of authority to issue regulations such as these. IC:$ LV FOHDUO\ DQ ³DFW UHODWLQJ WR
,QGLDQ DIIDLUV´ ZKLFK WKH 6HFUHWDU\ RI WKH ,QWHULRU LQWHQGV WR LPSOHPHQW DQG HQIRUFH ZLWK WKH 3URSRVHG
Rule.
These proposed regulations are not the first time that DOI has issued regulations with regard to ICWA.
FollowinJ ,&:$¶V HQDFWPHQW '2, LVVXHG UHJXODWLRQV LQ -XO\  DGGUHVVLQJ QRWLFH SURFHGXUHV IRU
involuntary child custody proceedings involving Indian children and governing the provision of funding for,
and administration of, Indian child and family service programs authorized by ICWA. See 25 C.F.R. pt. 23.
Finally, we endorse and point to the comments filed by the Association on American Indian Affairs, which
provide detailed analysis on the authority of DOI to promulgate these regulations under ICWA. Those
comments discuss in detail two important points that we reiterate here:
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Case law over the past 36 years has led to widely divergent interpretations of a number of ICWA
provisions by state courts and uneven implementation by state agencies. This has diminished
,&:$¶V SXUSRVH²to establish consistent minimum federal standards governing state court
proceedings.
Case law established since 1979 on the Administrative Procedures Act and on general regulatory
DXWKRULW\ XQGHUPLQHV '2,¶V SUHYLRXV LQWHUSUHWDWLRQ RI LWV authority and reaffirms the authority
exercised in the current rulemaking.

DOI has both the authority and the obligation to act to provide the clarity needed to protect Indian children
and families.
General Considerations
We urge DOI to promulgate a final rule that provides clarity, promotes consistency, and protects Indian
FKLOGUHQ DQG IDPLOLHV ,Q RUGHU WR GR WKLV WKH ILQDO UXOH PXVW EH ILUPO\ JURXQGHG LQ '2,¶V DXWKRULW\ WR
promulgate regulations, must be consistent with Supreme Court precedent, must account for the
language and intent of the law, must clarify how ICWA and these regulations interact with other state and
federal laws, and must provide clear justifications for the specific policy decisions made in each provision.
Suggested Changes to Individual Provisions
Section 23.2: Definitions.
Active Efforts
7KH 3URSRVHG 5XOH GHILQHV ³DFWLYH HIIRUWV´ DV ³DFWLRQV LQWHQGHG SULPDULO\ WR PDLQWDLQ DQG UHXQLWH DQ
Indian child with his or her family or tribal community and constitute more than ³UHDVRQDEOH HIIRUWV´ as
required by Title IV-( RI WKH 6RFLDO 6HFXULW\ $FW  86&  D  ´  )HG 5HJ DW  WR EH
codified at 25 C.F.R. § 23.2). The proposed rule provides 15 examples of active efforts, including the
following: engaging the child, parents, extended family members, or custodians; taking steps to keep the
VLEOLQJVWRJHWKHUSURYLGLQJVHUYLFHVLGHQWLI\LQJQRWLI\LQJDQGLQYLWLQJUHSUHVHQWDWLYHVRIWKHFKLOG¶VWULEH
employing family preservation strategies; and many more. Id.
We strongly support this definition of active efforts. $V WKLV GHILQLWLRQ PDNHV FOHDU WKH ³DFWLYH HIIRUWV´
VWDQGDUG UHTXLUHV PRUH WKDQ D ³UHDVRQDEOH HIIRUWV´ VWDQGDUG People in Interest of P.S.E., 2012 SD 49,
816 N.W.2d 110; In re Nicole B., 927 A.2d 1194 (Md. Ct. Spec. App. 2007); K.C.J., 228 Or. App. 70, 207
P.3d 423 (2009); In re J.L., 483 Mich. 300, 770 N.W.2d 853 (2009); In re Interest of Walter W., 274 Neb.
859, 744 N.W.2d 55 (2008); In re J.S., 177 P.3d 590, 593 (Okla. Civ. App. 2008). This definition is in line
with the language and intent of ICWA, which provides heightened protections with the goal of preserving
Indian families. See, e.g., 25 U.S.C. § 1912 (b) (providing parents counsel throughout the course of an
ICWA proceeding); 25 U.S.C. § 1912 (e) (providing a heightened burden of proof for foster care
proceedings); 25 U.S.C. § 1912 (f) (providing a heightened burden of proof for termination of parental
rights proceedings); 25 U.S.C. § 1913 (providing additional protections in voluntary foster care and
DGRSWLRQ SURFHHGLQJV  7KH ³UHDVRQDEOH HIIRUWV´ VWDQGDUG IRU QRQ-Indian family preservation efforts first
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DSSHDUHG LQ D VWDWXWH HQDFWHG LQ  MXVW WZR \HDUV DIWHU ,&:$¶V SDVVDJH 7LWOH ,9-E of the Social
Security Act, 42 U.S.C. § 671(a)(15). Had Congress intended Title IV-E to provide the same protections
DV ,&:$ WKH WHUP ³DFWLYH HIIRUWV´ ZRXOG KDYH EHHQ XVHG 7KH XVH RI ³UHDVRQDEOH HIIRUWV´ LQVWHDG
demonstrates that Congress did not intend for the two to be considered synonymous.
The legislative KLVWRU\ RI WKH ³DFWLYH HIIRUWV´ SURYLVLRQ GHPRQVWUDWHV WKDW &RQJUHVV LQWHQGHG WR UHTXLUH
state courts to affirmatively provide Indian families with substantive services, not merely to make those
services available. A comparison of the two versions of what would become 25 U.S.C. § 1912(d) is
instructive. The Senate passed the first version of the statute that would become the Indian Child Welfare
Act in 1977. Indian Child Welfare Act of 1977, 123 Cong. Rec. 37,226 (Nov. 7, 1977). The provision in
that bill dLG QRW XVH WKH SKUDVH ³DFWLYH HIIRUWV´ ,QVWHDG LW XVHG WKH SKUDVH ³PDGH DYDLODEOH´ 6HFWLRQ
101(a)(2), S. 1212, 95th Cong. (1st Sess 1977), reprinted in 123 Cong. Rec. 32,224 (Nov. 7, 1977). The
entire subsection reads, ³1RSODFHPHQWRIDQ,QGLDQFKLOGexcept as provided in the Act shall be valid or
JLYHQ DQ\ OHJDO IRUFH RU HIIHFW « XQOHVV « WKH SDUW\ VHHNLQJ WR HIIHFW WKH FKLOG SODFHPHQW DIILUPDWLYHO\
shows that available remedial services and rehabilitative programs designed to prevent the breakup of
the Indian family have been made available DQGSURYHGXQVXFFHVVIXO´Id. (emphasis added). In contrast,
the final version of the bill, passed on October 14, 1978, reads, ³$Q\SDUW\VHHNLQJWRHIIHFWDIRVWHUFDUH
placement of, or termination of parental rights to, an Indian child under State law shall satisfy the court
that active efforts have been made to provide remedial services and rehabilitative programs designed to
prevent the breakup of the Indian family and that these efforts have proved unsuccessful´ ,QGLDQ &KLOG
Welfare Act, 124 Cong. Rec. 38,110 (Oct. 14, 1978); 25 U.S.C. § 1912(d) (emphasis added). The change
LVVXEWOHEXWVLJQLILFDQW&RQJUHVVFKRVHWRUHTXLUHQRWRQO\WKDWVHUYLFHVEHPDGH³DYDLODEOH´WR,QGLDQ
families, but also that state agHQFLHVPDNH³DFWLYHHIIRUWV´WRSURYLGHWKRVHVHUYLFHV
The testimony Congress heard in the years prior to the passage of ICWA, describing the crisis which
,&:$ VRXJKW WR UHPHG\ DOVR VKHGV OLJKW RQ WKH PHDQLQJ RI ³DFWLYH HIIRUWV´ DV ZHOO DV WKH LQWHQW of
Congress in enacting the provision. A clear theme emerges from the testimony in hearings on ³DFWLYH
efforts"± namely, that state agencies rarely provided any services to Indian families at all and, when state
agencies did provide services, they did so without respect for tribal cultures, undermining any chance that
the services would be effective. See, generally, David Getches, et. al., Cases and Materials on Federal
Indian Law 647-664 (6th ed. 2011).
:H IXUWKHU WKH VXSSRUW WKH QXPHURXV H[DPSOHV RI ³DFWLYH HIIRUWV´ WKH Proposed Rule provides. These
examples clarify specifically how to effectuate the general understanding that "[t]he term active efforts, by
definition, implies heightened responsibility compared to passive efforts." In re A.N., 106 P.3d 556, 560
(Mont. 2005); A.M. v. State, 945 P.2d 296, 306 (Alaska 1997) (citing Craig J. Dorsay, The Indian Child
Welfare Act and Laws Affecting Indian Juveniles Manual 157- 58 (1984)) (stating that "passive efforts
entail merely drawing up a reunification plan and requiring the 'client' to use 'his or her own resources to .
. . bring . . . it to fruition,'" and that "active efforts, on the other hand, include 'tak[ing] the client through the
steps of the plan rather than requiring the plan to be performed on its own.'"));In re CJ, 18 P.3d 1214,
1219 (Alaska 2001).
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We recommend the following changes:
 Clarify WKDWWKHUHDUHQRWLPHOLQHVIRUDQGQRH[FHSWLRQVWRWKHSURYLVLRQRI³DFWLYHHIIRUWV´7KLVZLOO
IXUWKHUGLVWLQJXLVK,&:$¶VDFWLYHHIIRUWVUHTXLUHPHQt from the Adoption and Safe Families Act (ASFA)
³UHDVRQDEOHHIIRUWV´UHTXLUHPHQW)RUDQXPEHURIUHDVRQV$6)$VKRXOGQRWEHYLHZHGDVDIIHFWLQJ
the application of ICWA in the case of Indian children involved in state child custody proceedings.
First, the Adoption Assistance and Child Welfare Act of 1980 (P.L. 96- 272) was the first reform of
federal child welfare law. It created Title IV-E and revised Title IV-B. P.L. 96-272 made no specific
reference to ICWA and, in spite of its later date of enactment, has never been interpreted as
modifying the provisions of ICWA. ASFA, which amended Titles IV-B and IV-E of the Social Security
Act, contains no provision or legislative history that indicates an intent to modify ICWA. Thus, given
that Titles IV-B and IV-E of the Social Security Act have not been interpreted as modifying or affecting
the application of ICWA, ASFA should not be interpreted to do so either.
Additionally, in 1994 an amendment to Title IV-B was passed that required, for the first time, that state
Title IV-% SODQV ³FRQWDLQ D GHVFULSWLRQ GHYHORSHG DIWHU FRQVXOWDWLRQ ZLWK WULEDO RUJDQL]DWLRQVLQ WKH
6WDWHRIWKHVSHFLILFPHDVXUHVWDNHQE\WKH6WDWHWRFRPSO\ZLWKWKH,QGLDQ&KLOG:HOIDUH$FW´3XE
L. No. 103-432, § 204 (codified at 42 U.S.C. § 622(11)). This section was not changed by ASFA. See
also Title IV-E Foster Care Eligibility Reviews and Child and Family Services State Plan Reviews, 65
Fed. Reg. 4020-01, 4029- -DQ  LQWHUSUHWLQJ$)6$DQGFRQFOXGLQJWKDW³QRWKLQJLQWKLV
UHJXODWLRQVXSHUVHGHV,&:$UHTXLUHPHQWV´ 
Finally, standard rules of statutory construction provide further support for the proposition that no part
of ASFA should be interpreted as modifying ICWA. First, ASFA deals with all children who become
involved with the foster care or adoption system, whereas ICWA is a specific enactment dealing with
one subsection of children ² Indian children involved in child custody proceedings. ICWA is based
upon extensive hearings, which demonstrated that the specific needs of Indian children are usually
best served by maintaining their relationships with their tribes and extended families. See Mississippi
Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 32-37, 49-50 (1988). It is a standard rule of
statutory construction that specific legislative enactments take precedence over general statutory
enactments. See, e.g., Morton v. Mancari, 417 U.S. 535, 550-   ³:KHUH WKHUH LV QR FOHDU
intention otherwise, a specific statute will not be controlled or nullified by a general one, regardless of
WKH SULRULW\ RI HQDFWPHQW´  6HFond, as part of its trust relationship with Native people, Congress
routinely enacts Indian-specific legislation which is specifically targeted toward the particular and
special needs of Native Americans. See, e.g., Indian Reorganization Act, 48 Stat. 984; Indian SelfDetermination and Education Assistance Act, Pub. L. No. 93-638; American Indian Religious
Freedom Act, Pub. L. No. 95-341. Such Indian-specific statutes, which include ICWA, are to be
liberally interpreted for the benefit of the people on whose behalf they were enacted. See, e.g.,
Ramah Navajo School Board v. Bureau of Revenue, 458 U.S. 832, 838 (1982).
We suggest inclusion of the language provided in the new ICWA Guidelines to further differentiate
³DFWLYHHIIRUWV´ IURPWKHDSSOLFDWLRQRI$6)$¶VUHTXLUHPHQWV ³¶$FWLYHHIIRUWV¶ are separate and distinct
from requirements of the Adoption and Safe Families Act (ASFA), (Pub. Law 105-  $6)$¶V
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exceptions to [and timelines regarding] reuniILFDWLRQ HIIRUWV GR QRW DSSO\ WR ,&:$ SURFHHGLQJV´
Guidelines for State Courts and Agencies in Indian Child Custody Proceeding, [hereinafter ³%,$
*XLGHOLQHV´@80 Fed. Reg. 10146, A.2 (bracketed language added by NICWA).
 Include a section that clarifies that the interpretation of the ³DFWLYHHIIRUWV´ provision by the Supreme
Court in Adoptive Couple v. Baby Girl, 133 S. Ct. 2552 (2013) is relevant only in private adoption
cases where D SDUHQW KDV QRW KDG ³FRQWLQXHG FXVWRG\´ RI WKH FKLOG and has ³abandoned´ the child.
See infra discussion of the term of abandon.
In Baby Girl, the Court found that § 1912(d) did not apply in circumstances where a parent (1) did not
have legal or physical custody of the child and (2) abandoned the child. 133 S. Ct. at 2562-64. This
should be clarified in the final rule.
Importantly, Justice Breyer enumerated certain circumstances where ICWA may apply in the absence
of prior custody. Baby Girl, 133 S.Ct. at 2571 (Breyer, J., concurring). In agreeing, he stated that this
case GRHV QRW LQYROYH ³D IDWKHU ZLWK YLVLWDWLRQ ULJKWV RU ZKR KDV SDLG µDOO RI KLV FKLOG VXSSRUW
REOLJDWLRQ¶´ ³VSHFLDO FLUFXPVWDQFHV VXFK DV D IDWKHU ZKR ZDV GHFHLYHG DERXW WKH H[LVWHQFH RI WKH
FKLOG´RU³DIDWKHUZKRZDVSUHYHQWHGIURPVXSSRUWLQJKLVFKLOG´Id. The ³DFWLYHHIIRUWV´ requirement
still, therefore, applies to those subsegments of non-custodial parents, even in the private adoption
context described by Breyer. This should be clarified in the final rule.
-XVWLFH%UH\HU¶VFRQFXUUHQFH²necessary for the five-vote majority²OLPLWHGWKHVFRSHRIWKH&RXUW¶V
holding to the factual circumstances in the case. Specifically, the concurrence insisted that the
GHFLVLRQ³GHFLGHGQRPRUHWKDQLVQHFHVVDU\´ Baby Girl, 133 S.Ct. at 2571 (Breyer, J., concurring).
-XVWLFH %UH\HU¶V QDUURZ UHDGLQJ RI WKH &RXUW¶V UXOLQJ²one that limits its application to termination
petitions that are filed in the context of contested private adoption proceedings²is also supported by
WKH&RXUW¶VRYHUDOODQDO\VLVMXFKRIWKH&RXUW¶Vanalysis of § 1912(d) was based on the specific facts
of the case, particularly the voluntary adoption context from which it arose. Id. at 2563. Stating, for
H[DPSOH ³,W ZRXOG KRZHYHU EH XQXVXDO WR DSSO\   LQ WKH FRQWH[W RI DQ ,QGLDQ SDUHQW ZKR
abandoned a child prior to birth and who never had custody of the child. The decision below
illustrates this point´ Id. ,Q IDFW WKH &RXUW VWDWHG WKDW ³>V@HFWLRQ  G  LV D VHQVLEOH UHTXLUHPHQW
when applied to state social workers who might otherwise be too quick to remove Indian children from
WKHLU,QGLDQIDPLOLHV´ Id. 7KLVVWDWHPHQWLQGLFDWHVWKDWWKH&RXUW¶V LQWHUSUHWDWLRQ LQ Baby Girl has no
application in involuntary state child custody proceedings that are part of the dependency or child
welfare system (as opposed to private voluntary adoptions). This should be clarified in the final rule.
Finally, it is important to emphasize that there is nothing in the opinion that would preclude ³DFWLYH
HIIRUWV´ LQ DQ\ FDVH 7KH &RXUW¶V KROGLQJ ZDV RQO\ WKDW LW Ls not required in certain narrow
circumstances.
The rule should, ultimately, therefore clarify that ³DFWLYHHIIRUWV´ are required in all circumstances, with
the narrow exception of the Baby Girl fact pattern.
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 ,QFOXGH ³3URPRWLQJ WKH DFNQRZOHGJHPHQW DQG Hstablishment of the paternity of the biological father
ZKHQ LW KDV QRW \HW EHHQ DFNQRZOHGJHG RU HVWDEOLVKHG´ DV DQ H[DPSOH RI DFWLYH HIIRUWV
$FNQRZOHGJHPHQW RU HVWDEOLVKPHQW RI SDWHUQLW\ JXDUDQWHHV IDWKHUV¶ SURWHFWLRQV XQGHU WKH $FW ,W LV
key to preventing the breakup of the Indian family and critical to determining whether ICWA applies
early in a case.
Child Custody Proceeding
7KH SURSRVHG UXOH GHILQHV ³FKLOG FXVWRG\ SURFHHGLQJ´ DV ³any proceeding that involves (1) Foster care
placement, which is any action removing an Indian child from his or her parent or Indian custodian for
temporary placement in a foster home or institution or the home of a guardian or conservator where the
parent or Indian custodian cannot have the child returned upon demand, although parental rights have
not been terminated; (2) Termination of parental rights, which is any action resulting in the termination of
the parent-child relationship; (3) Preadoptive placement, which is the temporary placement of an Indian
child in a foster home or institution after the termination of parental rights, but prior to or in lieu of adoptive
placement; (4) Adoptive placement, which is the permanent placement of an Indian child for adoption,
including any action resulting in a final decree of adopWLRQ´)HG5HJDW WREHFRGLILHGDW
C.F.R. § 23.2).
We recommend the following changes:
 Clarify that intra-family custody disputes that involve foster care placement (including guardianship/
conservatorship), or relinquishment and adoption are ³FKLOG FXVWRG\ SURFHHGLQJV´ IRU SXUSRVHV RI
ICWA. A minority of state courts have erroneously excluded such disputes, finding that they are not
child custody proceedings when the petitioner is a third-party family member (e.g. grandmother,
uncle, cousin). In re Bertelson, 617 P.2d 121 (Mont. 1980) (reasoning in a guardianship case
involving a mother and paternal grandmother, that the Act is not directed at disputes between Indian
families regarding custody of Indian children); see also In re Sengstock, 477 N.W.2d 310 (Wis. Ct.
App. 1991); Comanche Nation v. Fox, 128 S.W.3d 745 (Tex. App. 2004). A majority of courts have
rejected this analysis as contrary to the express provision of the Act. Comanche Indian Tribe of Okla.
v. Hovis, 847 F. Supp. 871 (W.D. 2NOD  ³+RYLV ,´); D.J. v. P.C., 36 P.3d 663 (Alaska
2001); J.W. v. R.J., 951 P.2d 1206 (Alaska 1998); In re D.A.C., 933 P.2d 993 (Utah Ct. App. 1997); In
re Q.G.M., 808 P.2d 684 (Okla. 1991); In re A.K.H., 502 N.W.2d 790 (Minn. Ct. App. 1993); In re
S.B.R., 719 P.2d 154 (Wash. Ct. App. 1986); In re Jennifer A., 127 Cal. Rptr. 2d 54 (Ct. App.
2002); In re Lindsay C., 280 Cal. Rptr. 194 (Ct. App. 1991); In re Crystal K., 276 Cal. Rptr. 619 (Ct.
App. 1990). Additional language will promote consistent interpretation in line with the law.
 Clarify that proceedings where a change in foster care placement occurs are included in the definition
RI ³IRVWHU FDUH SURFHHGLQJV´ DQG DUH WKHUHIRUH ³FKLOG FXVWRG\ SURFHHGLQJV´ XQGHU ,&:$ :KHQ D
child is moved between two foster homes a new placement is being effectuated and the relevant
SURYLVLRQV RI ,&:$ VKRXOG EH DSSOLHG $GGLWLRQDO ODQJXDJH ZLOO HQVXUH ,&:$¶V SURWHFWLRQV LQ WKHVH
situations.
 &ODULI\WKDWYROXQWDU\SODFHPHQWVFRQVLGHUHGLQWKHGHILQLWLRQRI³IRVWHUFDUHSODFHPHQW´LQ86&
1903(1) (and Section 23.103(f) of the Proposed Rule) are different from voluntary foster care
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placements described under 25 U.S.C. § 1913(a) where a parent can ostensibly have their child
returned on demand. Voluntary placements continue to be used coercively by state child welfare
agencies; parents are sometimes asked to sign a voluntary agreement under threat of involuntary
removal in situations where removal would not actually be justified. Section 1913 provides important
protections to parents that should be recognized and not confused with the definition of foster care
described in § 1903(1).
 Clarify that status offenses are included in the definition of child custody proceedings, pursuant to 25
U.S.C. § 1903(1). This will provide consistency between the Act and the regulations. Although status
offenses are included in section 23.103 of the Proposed Rule, discussing them in the definition of
³FKLOG FXVWRG\ SURFHHGLQJ´ LV FRQVLVWHQW ZLWK WKH RUJDQL]DWLRQ RI WKH $FW DQG Zill, therefore, further
promote compliance.
 Clarify that any placement of an Indian child in foster care as a result of a juvenile delinquency
proceeding²e.g., where a state court determines that it is not safe or that it is inconsistent with the
rehabilitation of the child to return a child to the parent or guardian²is a foster care proceeding under
the definition of the Act. Foster homes, especially foster family treatment homes, are increasingly
being used by state juvenile justice systems as interventions for youth in delinquency cases. Although
this is included in section 23.103 of the Proposed Rule, including it here as well is consistent with the
organization of the Act and will, therefore, promote compliance.
Continued Custody
The Proposed Rule defLQHV ³FRQWLQXHG FXVWRG\´ DV ³SK\VLFDO DQGRU OHJDO FXVWRG\ WKDW D SDUHQW DOUHDG\
KDVRUKDVKDGDWDQ\SRLQWLQWKHSDVW7KHELRORJLFDOPRWKHURIDFKLOGKDVKDGFXVWRG\RIDFKLOG´
Fed. Reg. at 14885 (to be codified at 25 C.F.R. § 23.2).
We recommend the following changes:
 Clarify that this interpretation is consistent with Baby Girl ZKLFK VWDWHV LQ UHOHYDQW SDUW WKDW ³>W@KH
SKUDVH µFRQWLQXHG FXVWRG\¶ WKHUHIRUH UHIHUV WR FXVWRG\ WKDW D SDUHQW DOUHDG\ KDV RU DW OHDVW KDG DW
VRPHSRLQWLQWKHSDVW ´ 133 S. Ct. at 2560. Baby Girl held that Dusten Brown was not protected by
VHFWLRQV G   I RI,&:$³EHFDXVHKHKDGnever had legal or physical custody of Baby Girl
DVRIWKHWLPHRIWKHDGRSWLRQSURFHHGLQJV´Id. (emphasis added).
 Include the fROORZLQJ ODQJXDJH DIWHU ³SK\VLFDO DQGRU OHJDO FXVWRG\´ ³LQFOXGLQJ WKH ULJKW WR DVVHUW
FXVWRGLDOULJKWVDVDFXVWRGLDOIDWKHU´7KLVDYRLGVSRWHQWLDOHTXDOSURWHFWLRQYLRODWLRQVE\SURYLGLQJD
constitutionally sound presumption of custody for both mothers and fathers.
Custody
7KHSURSRVHGUXOHGHILQHV³FXVWRG\´DV³SK\VLFDODQGRUOHJDOFXVWRG\XQGHUDQ\DSSOLFDEOHWULEDOODZRU
tribal custom or State law. A party may demonstrate the existence of custody by looking to tribal law or
tribal custom or state ODZ´)HG5HJDW WREHFRGLILHGDW&)5 
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We strongly support this definition. The definition appropriately recognizes that tribal courts may have
jurisdiction over the establishment of custody for parents in ICWA cases and that many tribal
governments base custody and custody decisions on customs and customary law. See, generally,
Barbara Ann Atwood, Children, Tribes, and States: Adoption and Custody Conflicts over American Indian
Children (2010).
Domicile
Under the Proposed RulH ³GRPLFLOH´PHDQV ³   )RU D SDUHQW RU DQ\ SHUVRQ RYHU WKH DJH RI HLJKWHHQ
physical presence in a place and intent to remain there; (2) For an Indian child, the domicile of the Indian
child's parents. In the case of an Indian child whose parents are not married to each other, the domicile of
WKH,QGLDQFKLOG VPRWKHU´)HG5HJDW WREHFRGLILHGDW&)5 
We recommend the following changes:
 Change the definition to match the common law definition of domicile. We suggest inclusion of the
ODQJXDJH SURYLGHG E\ %ODFN¶V /DZ 'LFWLRQDU\ ³>W@KH SODFH DW ZKLFK D SHUVRQ KDV EHHQ SK\VLFDOO\
present and that the person regards as home; a person's true, fixed, principal, and permanent home,
to which that person intends to return and remain evHQ WKRXJK FXUUHQWO\ UHVLGLQJ HOVHZKHUH´ See
Domicile, Black's Law Dictionary (10th ed. 2014).
 Clarify that a temporary absence from a reservation, such as absence for military service, college
attendance, vocational training, or seasonal work does not alter the domicile of the parent or child.
This is an important clarification that is consistent with the common law definition of domicile and
case law. In HolyfieldZKHUHWKH6XSUHPH&RXUWVWDWHGWKDW³µGRPLFLOH¶LVQRWQHFHVVDULO\V\QRQ\PRXV
ZLWKµUHVLGHQFH¶´IRUWKHSXUSRVHVRI,&:$³>I@RUDGXOWVGRPLFLOHLVHVWDEOLVKHGE\SK\VLFDOSUHVHQFH
LQDSODFHLQFRQQHFWLRQZLWKDFHUWDLQVWDWHRIPLQGFRQFHUQLQJRQH¶VLQWHQWWRUHPDLQWKHUH´86
at 48; see also Texas v. Florida, 306 U.S. 398, 424 (1939). Holyfield VWDWHG WKDW ³>R@QH DFTXLUHV D
µGRPLFLOH RI RULJLQ¶ DW ELUWK DQG WKDW GRPLFLOH FRQWLQXHV XQWLO D QHZ RQH D GRPLFLOH RI FKRLFH¶  LV
DFTXLUHG´86DW
 Specify that the domicile of a child is the domicile of his or her parent or Indian custodian. When the
FKLOG¶VSDUHQWVDUHQ¶WPDUULHG, the domicile of the Indian child is that of the custodial parent with whom
the child lives most often, or when the child is living with neither parent the domicile of the Indian child
is that of her mother.
Indian child
7KHGHILQLWLRQRI³,QGLDQFKLOG´LVQRWUHYLVHGLQWKH3URSRVHG5XOH$VGHILQHd by current regulations and
by ,&:$ ³,QGLDQ FKLOG´ PHDQV ³any unmarried person who is under age eighteen and is either (a) a
member of an Indian tribe or (b) is eligible for membership in an Indian tribe and is the biological child of a
PHPEHURIDQ,QGLDQWULEH´86&§ 1903(4); 25 C.F.R. § 23.2.
We recommend the following changes:
 For the purposes of determining ZKHWKHUDFKLOGLV³HOLJLEOHIRUPHPEHrship and is the biological child
RI D PHPEHU RI DQ ,QGLDQ WULEH´ WKH UHJXODWLRQV VKRXOG FODULI\ WKDW PHPEHUVKLS RI WKH SDUHQW LQ D
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different tribe than the tribe in which the child is eligible for membership meets the definition. Angus v.
Joseph, 60 Or. App. 546, 655 P.2d 208 (1982), rev. denied, 294 Or. 569, cert. denied, 464 U.S. 830
(1983) (finding the child does not have to be eligible for membership in the same tribe as the parent
for ICWA to apply).
 Clarify that a child needs only be 18 at the time of the initial child custody proceeding for ICWA to
apply for the duration of the case. New federal laws provide federal funding for state foster care and
other child welfare services for young adults between the ages of 18 and 21 if the child was placed
outside of the home earlier in his or her life. 42 U.S.C. 675(8)(iii). Accordingly, an increasing number
of states extend foster care and services for children up to age 21. When this occurs, the protections
of ICWA (for example, the right of the tribe to be a party to the state child custody case) should apply
throughout the entire case.
Parent
7KH3URSRVHG5XOHGHILQHV³SDUHQW´DV³DQ\ELRORJLFDOSDUHQWRUSDUHQWVRIDQ,QGLDQFKLOGRUDQ\,QGLDQ
person who has lawfully adopted an Indian child, including adoptions under tribal law or custom. It does
QRWLQFOXGHDQXQZHGIDWKHUZKHUHSDWHUQLW\KDVQRWEHHQDFNQRZOHGJHGRUHVWDEOLVKHG´)HG5HJDW
14886 (to be codified at 25 C.F.R. § 23.2).
We recommend the following change:
 'HILQH ZKDW LW PHDQV WR ³aFNQRZOHGJH RU HVWDEOLVK´ ZKLFK LV XVHG LQ WKLV GHILQLWLRQ DQG WKH
complementary provision in ICWA. 25 U.S.C. § 1903(9). Appellate courts of last resort are split on the
definition of these terms, and defining them here would resolve the inconsistency that exists with
regard to its definition and application. ,QWKUHHMXULVGLFWLRQVDSXWDWLYHIDWKHU¶VSDUHQWDOVWDWXVXQGHU
ICWA is an independent determination. Adoptive Couple v. Baby Girl, 746 S.E.2d 54 (S.C. 2013)
overruled on other grounds, 133 S. Ct. 2552; Bruce L. v. W.E.3G $ODVND  ³:H
hold that even though Bruce did not comply with the Alaska legitimation statute . . ., he sufficiently
DFNQRZOHGJHG SDWHUQLW\ RI 7LPRWK\ WR LQYRNH WKH DSSOLFDWLRQ RI ,&:$´  Jared P. v. Glade T., 209
P.3d 157, 160-61 (Ariz. Ct. App. 2009); Michael J., Jr. v. Michael J., Sr., 7 P.3d 960, 963 (Ariz. Ct.
$SS  FRQFOXGLQJWKDWVWDWHODZUHTXLUHPHQWVIRUHVWDEOLVKLQJRU DFNQRZOHGJLQJ SDWHUQLW\³DUH
QRW UHTXLUHG´ XQGHU ,&:$  ,Q ILYH MXULVGLFWLRQV D SXWDWLYH IDWKHU¶V SDUHQWDO VWDWXV XQGHU ,&:$ LV
contingent upon compliance with state paternity laws. In re Adoption of a Child of Indian Heritage,
543 A.2d 925, 932 (N.J. 1988); In re Adoption of Baby Boy D, 742 P.2d 1059, 1064 (Okla. 1985),
overruled on other grounds, In re Baby Boy L., 103 P.3d 1099 (Okla. 2004); In re Daniel M., 1 Cal.
5SWU G   &W $SS   ³>%@HFDXVH WKH ,&:$ GRHV QRW SURYLGH D VWDQGDUG IRU WKH
acknowledgment or establishment of paternity, courts have resolved the issuH XQGHU VWDWH ODZ´ 
Yavapai-Apache Tribe v. Mejia, 906 S.W.2d 152, 173 (Tex. App. Ct. 1995); In re S.A.M., 703 S.W.2d
603, 607 n.4 (Mo. Ct. App. 1986). Further, the Supreme Court did not address this issue when
recently given the opportunity to provide uniformity and clarity. Adoptive Couple v. Baby Girl, 133 S.
&W   ³We need not²and therefore do not²decide whether Biological Father is a
µSDUHQW¶´  This lack of clarity is precisely the reason that regulations are necessary.
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A clear definition is necessary to HQVXUHWKDWIDWKHUV¶ULJKWVare protected and do not vary from stateto-state. Further, application of state law is counter to the intent of ICWA and is preempted by the Act:
First, and most fundamentally, the purpose of the ICWA gives no reason to believe that Congress
intended to rely on state law for the definition of a critical term; quite the contrary. It is clear from
the very text of the ICWA, not to mention its legislative history and the hearings that led to its
enactment, that Congress was concerned with the rights of Indian families and Indian
communities vis-à-vis state authorities. ...Indeed, the congressional findings that are a part of the
statute demonstrate that Congress perceived the States and their courts as partly responsible for
the problem it intended to correct. ...Under these circumstances it is most improbable that
Congress would have intended to leave the scope of the statute's key jurisdictional provision
subject to definition by state courts as a matter of state law.
Holyfield, 490 U.S. at 44-45.
We suggest the following definition: ³7R TXDOLI\ DV D SDUHQW DQ XQZHG IDWKHU QHHG RQO\ WDNH
reasonable steps to acknowledge paternity. Such steps may include acknowledging paternity in the
action at issue or establishing paternity through DNA testing [or through any actions taken to
DFNQRZOHGJH RU HVWDEOLVK SDWHUQLW\ XQGHU DQ\ DSSOLFDEOH WULEDO ODZ RU WULEDO FXVWRP RU 6WDWH ODZ@´
Guidelines for State Courts and State Agencies in Indian Child Custody Proceedings, 80 Fed. Reg.
10146, A.2 (bracketed language added by NICWA).

Imminent physical damage or harm
7KH3URSRVHG5XOHGHILQHV³LPPLQHQWSK\VLFDOGDPDJHRUKDUP´DV³SUHVHQWRULPSHQGLQJULVNRIVHULRXV
ERGLO\LQMXU\RUGHDWK´)HG5HJDW WREHFRGLILHd at 25 C.F.R. § 23.2).
We support the inclusion of a definition for this previously undefined term in the rule and recommend the
following changes:
 Clarify that present or impending risk of sexual abuse and battery is also considered imminent
physical damage or harm. This technical inclusion will provided certainty to this definition and ensure
$,$1FKLOGUHQ¶VSURWHFWLRQ.
 Clarify that imminent physical damage or harm is not present when the implementation of a safety
plan or safety intervention would otherwise protect the child while allowing them to remain in the
home. This definition is consistent with social work best practices. The majority of Native children
UHPRYHG IURP WKHLU KRPHV DUH UHPRYHG ZLWK D VWDWHG FDXVH RI ³QHJOHFW´ 1DWLRQDOO\ of all AI/AN
cases of maltreatment reported, 79.4% are based on neglect, 10.6% are based on physical abuse,
DQGDUHEDVHGRQVH[XDODEXVH&KLOGUHQ¶V%XUHDX Child Maltreatment 2008 (2010). Although
neglect can certainly pose imminent physical damage or harm, in many instances an effective safety
SODQFDQSXWSURWHFWLRQVLQSODFHWKDWHQVXUHWKHFKLOG¶VVDIHW\ZLWKRXWWKHWUDXPDRIUHPRYDO7KHUHVD
Rue Lubb & Jennifer Renne, American Bar Association: Child Safety, A Guide for Judges and
Attorneys, 21 (2009) (sWDWLQJWKDW³>D@QXQVDIHFKLOGGRHVQRWDXWRPDWLFDOO\UHTXLUHSODFHPHQWRXWVLGH
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WKHKRPH&RQVLGHUDOWHUQDWLYHVDIHW\SODQV$VDIHW\SODQ¶VREMHFWLYHLVWRFRQWUROWKUHDWVLQWKHOHDVW
LQWUXVLYH PDQQHU´  7KLV DGGLWLRQ is in line with ,&:$¶V dual purposes of promoting the stability and
security of Indian families by preventing courts from sanctioning unnecessary removals.
State Courts
7KH GHILQLWLRQ RI ³VWDWH FRXUWV´ LV QRW UHYLVHG LQ WKH 3URSRVHG 5XOH $V GHILQHG LQ FXUUHQW UHJXODWLRQV
³VWDWH FRXUWV´ DUH ³DQ\ agent or agency of a state, including the District of Columbia or any territory or
possession of the United States, or any political subdivision empowered by law to terminate parental
rights or to make foster care placements, preadoptive placemenWVRUDGRSWLYHSODFHPHQWV´&)5
23.2.
We request that a revised definition be included in the final rule and recommend the following change:
 ,QFOXGH³DOO RIILFHUVRIWKHFRXUW´LQ WKH definition of state court. The inclusion of this term will clarify
that all legal professionals are required to effectively implement ICWA in line with the practices
described in the regulations. Many adoptions are coordinated by legal practitioners who personally
arrange for adoptions without the use of a private state-licensed agency or other professional
intermediaries. See, Melinda Lucas, Distinguishing Between Grey Market and Black Market
Adoptions, 34 Fam. L. Q. 553 (2000). These practitioners and adoptions are not outside the purview
of ICWA or these regulationV $GGLWLRQDOO\ RWKHU ³RIILFHUV RI WKH FRXUW´ PD\ EH LQYROYHG LQ FKLOG
custody proceedings, including Court Appointed Special Advocates and Guardians ad Litem, who
represent the child and/or the best interests of the child. These practitioners must be aware of their
responsibilities under ICWA and act to ensure that the law is followed. Including an expansive
GHILQLWLRQRI³VWDWHFRXUWV´ZLOOPDNHFOHDUWKDWLWLVWKHUHVSRQVLELOLW\RIDOODWWRUQH\VMXGLFLDORIILFHUV
and court personnel to comply with the requirements of ICWA and the corresponding regulations.
Upon Demand
7KH3URSRVHG5XOHGHILQHV³XSRQGHPDQG´WRPHDQWKDW³WKHSDUHQWRU,QGLDQFXVWRGLDQVUHJDLQFXVWRG\
VLPSO\XSRQUHTXHVWZLWKRXWDQ\FRQWLQJHQFLHVVXFKDVUHSD\LQJWKHFKLOG¶VH[SHQVHV´)HG5HJDW
14886 (to be codified at 25 C.F.R. § 23.2).
We support the inclusion of a definition for this previously undefined term in the rule and recommend the
following changes:
 The phrase ³VXFKDVUHSD\LQJFKLOG¶VH[SHQVHV´ should be replaced ZLWK³ZLWKRXWDQ\FRQWLQJHQFLHV´
The suggestion of a specific contingency could unnecessarily limit the interpretation of this provision,
and in this context upon demand necessarily means without any contingencies.
 ,QFOXGHWKHSKUDVH³ZLWKRXWFRXUWSURFHHGLQJV´DIWHUWKHSKUDVH³XSRQUHTXHVW´WRFODULI\WKDWOLWLJDWLRQ
is unnecessary to request the return of the child.
Voluntary Placement
7KH3URSRVHG5XOHGHILQHVYROXQWDU\SODFHPHQWDV³DSODFHPHQWWKDWHLWKHUSDUHQWKDVRIKLVRUKHURZQ
free will, FKRVHQIRUWKH,QGLDQFKLOGLQFOXGLQJSULYDWHDGRSWLRQV´)HG5HJDW WREHFRGLILHGDW
25 C.F.R. § 23.2).
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We recommend the following changes:
 Both parents (not either parent) should be required to agree to and consent to the voluntary
placement of an Indian child. Both parents have rights under ICWA when decisions about the
placement of a child are made and that must be protected.
 &KDQJH³SODFHPHQW´WRUHDG³DIRVWHUFDUHSODFHPHQWRUDWHUPLQDWLRQRISDUHQWDOULJKWV´to track the
language in 25 U.S.C. § 1913 and avoid confusion regarding the definition of a voluntary placement
and application of ICWA to these proceedings. Termination of parental rights should include voluntary
relinquishments/consent and the corresponding adoption.
 &KDQJH ³FKRVHQ IRU WKH ,QGLDQ FKLOG´ WR UHDG ³FRQVHQWHG WR´  7KH ODQJXDJH ³FKRVHQ IRU WKH ,QGLDQ
FKLOG´ FRXOG EH HUURQHRXVO\ LQWHUSUHWHG DV SURYLGLQJ WKDW WKH SDUHQWV¶ FKRLFH FDQ RYHUULGH WKH
placement provisions requirements of 25 U.S.C. § 1915, which apply in all adoption proceedings,
voluntary and involuntary. This change will clarify that consenting to a voluntary placement is unique
from selecting the placement of the child.
Additional definitions we recommend for inclusion:
Abandon/Abandonment
Baby Girl determined that the ³DFWLYHHIIRUWV´ provision of ICWA, 25 U. S. C. § 1912 (d), does not apply
³ZKHQDQ,QGLDQSDUHQWDEDQGRQVDQ,QGLDQFKLOGSULRUWRELUWKDQGWKDWFKLOGKDVQHYHUEHHQLQWKH,QGLDQ
SDUHQW¶VOHJDORUSK\VLFDOFXVWRG\´6&WDW+RZHYHU³DEDQGRQ´LVQRWGHILQHGLQBaby Girl or
the Proposed Rule.
 7KH WHUP ³abandon/DEDQGRQPHQW´ LV D WHUP RI DUW LQ FKLOG DQG IDPLO\ ODZ DQG YDULHV JUHDWO\ IURP
state to state. Approximately 17 States and the District of Columbia include abandonment in their
definitions of abuse or neglect, generally as a type of neglect. Approximately 18 States, Guam,
Puerto Rico, and the Virgin Islands provide definitions for abandonment that are separate from the
definition of neglect. See Child Welfare Information Gateway, State Statutes: Definitions of Child
Abuse and Neglect (2011); See also Child Welfare Information Gateway, State Statutes: Grounds for
Involuntary Termination of Parental Rights    ³7KH JURXQGV IRU LQYROXQWDU\ WHUPLQDWLRQ RI
parental rights are specific circumstances under which the child cannot safely be returned home
EHFDXVH RI ULVN RI KDUP E\ WKH SDUHQW RU WKH LQDELOLW\ RI WKH SDUHQW WR SURYLGH IRU WKH FKLOG¶V EDVLF
needs. Each state is responsible for establishing its own statutory grounds, and these vary by State.
The most common statutory grounds for determining parental unfitness include: [among others]
DEDQGRQPHQWRIWKHFKLOG´ )RUWKLVUHDVRQDXQLIRUPGHILQLWLRQRIWKHWHUPLVQHFHVVDU\
We would also note that in some state jurisdictions, misunderstandings of tribal child rearing
practices, especially those involving Indian extended family, have contributed to the mislabeling of
Indian children as abandoned. This has allowed state courts, using provisions contained under the
Adoption and Safe Families Act (P.L. 105-89), to assume that they can abandon efforts to reunify
Indian children with their parents and move immediately to terminate parental rights. A definition for
abandonment that protects parents to the extent allowable under Baby Girl should be included.
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Best Interest of the Indian Child
,&:$ZDVFUDIWHGZLWKDSXUSRVHRI³SURWHFW>LQJ@WKHEHVWLQWHUHVWRI,QGLDQFKLOGUHQ´86&
+RZHYHUWKHWHUP³EHVWLQWHUHVWRIWKH,QGLDQFKLOG´LVQRWGHILQHGLQWKe Proposed Rule.
We request that this term be defined in the final rule and recommend the following:
 7KH'HFODUDWLRQRI3ROLF\LQFOXGHGLQ,&:$VWDWHV³7KH&RQJUHVVKHUHE\GHFODUHVWKDWLWLVWKHSROLF\
of this Nation to protect the best interests of InGLDQ FKLOGUHQ«E\ WKH HVWDEOLVKPHQW RI PLQLPXP
IHGHUDO VWDQGDUGV IRU WKH UHPRYDO RI ,QGLDQ FKLOGUHQ IURP WKHLU IDPLOLHV´  86&   ,&:$
WKHUHIRUHHPERGLHVD&RQJUHVVLRQDOILQGLQJWKDW,&:$¶VSURWHFWLRQVDUHDVDJHQHUDOUXOHLQWKHEHVW
interests of Indian children. The definition of the term should make clear that ICWA-mandated
practices are presumptively in the best interest of the Indian child.
ICWA was crafted to create uniform minimum federal standards for Indian children in child custody
proceedings. Nonetheless, State Courts have inconsistently used a general ³EHVWLQWHUHVWRIWKHFKLOG
WHVW´WRIUXVWUDWHWKLVSXUSRVHDQGDYRLGWKHDSSOLFDWLRQRIWKH$FW¶VUHTXLUHPHQWVSee, e.g., Matter of
Appeal in Maricopa County, 667 P.2d 228 (Ariz. App. 1983) (best interest test used to avoid transfer);
Matter of Adoption T.R.M., 525 N.E.2d 298, 307-08 (Ind. 1988) (best interest test used to avoid
transfer); Matter of Appeal in Maricopa County Juvenile Action No. A-25525, 667 P.2d 228, 234 (Ariz.
App. 1983) (best interest test used to avoid placement preferences); Matter of Adoption of M., 832
P.2d 518, 522 (Wash. App. 1992) (best interest test used to avoid placement preferences); In re
Interest of A.E., J.E., S.E., and X.E., 572 N.W.2d 579, 583-85 (Iowa 1997) (best interest test used to
avoid placement preferences); People ex. rel. of A.N.W., 976 P.2d 365, 369 (Colo. App. 1999) (best
interest test used to avoid placement preferences); In re Interest of C.G.L., 63 S.W.3d 693, 697-98
(Mo. App. 2002) (best interest test used to avoid placement preferences); C.L. v. P.C.S., 17 P.3d 769,
773 (Alaska 2001) (best interest test used to avoid placement preferences); In re Matter of the
Adoption of Baby Girl B., 67 P.3d 359, 370-71 (Ok. App. 2003) (best interest test used to avoid
placement preferences).
A clear definition of the best interest of the Indian child that clarifies that ICWA iVLQWKHFKLOG¶VEHVW
interest, will prevent these outcomes. See, generally, Evelyn Blanchard, The Question of Best
Interest in The Destruction of American Indian Families, 60 (Steven Ungar ed. 1977); see, also, In re
Interest of Zylena R., 825 N.W.2d 173, 185 (Neb. 2012) (finding that Best Interest of the Child test
FDQQRW EHXVHGWRFLUFXPYHQW,&:$ZKLFKGHVFULEHVWKHFKLOG¶VEest interest). People in Interest of
J.L.P., 870 P.2d 1252 (Colo. App.1994) (same); Matter of Ashley Elizabeth R., 863 P.2d 451 (N.M.
Ct. App.1993); In re Armell, 550 N.E.2d 1060 (Ill. App. Ct. 1990) (same); In re S.E.G., 507 N.W.2d
872, 878 (Minn. Ct. App. 1993), UHY¶GRQRWKHUJURXQGV, 521 N.W.2d 357 (Minn. 1994) (Similar finding
ZLWKUHJDUGWR,&:$¶VSODFHPHQWSUHIHUHQFHV  In re C.H. 997 P.2d 776 (Mont. 2000) (same).
Since the use of state law for the determination of best interest in an ICWA case is counter to the
language and intent of ICWA, we recommend that BIA clarify that, in line with the purpose statement,
,&:$ LV LQ WKH ,QGLDQ FKLOG¶V EHVW LQWHUHVW Holyfield, 490 U.S. at 44-45. (³)LUVW DQG PRVW
fundamentally, the purpose of the ICWA gives no reason to believe that Congress intended to rely on
state law for the definition of a critical term; quite the contrary. It is clear from the very text of the
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ICWA, not to mention its legislative history and the hearings that led to its enactment, that Congress
was concerned with the rights of Indian families and Indian communities vis-à-YLVVWDWHDXWKRULWLHV´)
We recommend WKHIROORZLQJGHILQLWLRQRI³EHVWLQWHUHVWs of the Indian FKLOG´³,Q,QGLDQFKLOGFXVWRG\
proceedings, the best interests of the Indian child shall be determined, in consultation with the Indian
child's tribe, in accordance with the Indian Child Welfare Act, and the regulations specified in this
section. Courts shall do the following: (1) Protect the best interests of Indian children and promote the
stability and security of Indian tribes and families, and (2) Ensure that the agency and all practitioners
uses practices in accordance with the Indian Child Welfare Act, this chapter, and other applicable law,
that are designed to prevent the voluntary or involuntary out-of-home care placement of Indian
children and, when an out-of-home care placement, adoptive placement, or preadoptive placement is
necessary, place an Indian child in a placement that reflects the unique values of the Indian child's
tribal culture and that is best able to assist the Indian child in establishing, developing, and
maintaining a political, cultural, and social relationship with the Indian child's tribe and tribal
FRPPXQLW\´ This definition is in accord with the definition of the best interest of the Indian child in
various jurisdictions. See, e.g., Wis. Stat. Ann. § 48.01(2); Mich. Comp. Laws § 712B.5; Iowa Code
Ann. § 232B.3.
,QGLDQ)DPLO\´2WKHU,QGLDQ)DPLO\´
7KHWHUP³RWKHU,QGLDQIDPLO\´LVXVHGWRGHVFULEHWKHWKLUGDGRSWLYHSODFHPHQWSUHIHUHQFHXQGHU,&:$
25 U.S.C. § 1915(a). The term is ambiguous and is not defined in the Proposed Rule.
We request that this term be defined in the final rule and recommend the following:
 6SHFLI\ WKDW ³RWKHU ,QGLDQ IDPLO\´ LQFOXGHV WKRVH IDPLOLHV ZKHUH at least one parent/caregiver in the
KRPHVLV³,QGLDQ´DVGHILQHG by ICWA, 25 U.S.C. § 1915(a). The definition should clarify that a home
ZLWKRXW DQ ,QGLDQ SDUHQWFDUHJLYHU ZKHUH DQRWKHU ³,QGLDQ FKLOG´ KDV EHHQ SODFHG LQ YLRODWLRQ RI
,&:$¶V SODFHPHQW SUHIHUHQFHV LV QRW DQ ³Indian family´ under the act. Homes do not become an
³,QGLDQIDPLO\´EHFDXVHRIWKLVXQODZIXOSUHVHQFHRIDQ³,QGLDQFKLOG´7KLVXQGHUPLQHVWKHSXUSRVHRI
WKHSODFHPHQWSUHIHUHQFHVSURYLVLRQWRHQVXUHWKDW´ZKHUH SRVVLEOH DQ ,QGLDQ FKLOGUHPDLQVLQ WKH
,QGLDQFRPPXQLW\´FRQQHFWHGWRKLVRUKHUFXOWXUH+5HS-1386, 26 (1978).
Party
7KHWHUP³SDUW\´LVQRWGHfined in the Proposed Rule.
We request that this term be defined in the final rule and recommend the following:
 6SHFLI\WKDW³SDUW\´LQFOXGHVRQO\WKRVHLQGLYLGXDOVRUHQWLWLHVZLWKOHJDOULJKWVXQGHUWKHDFW²that is,
actual parties to a child welfare case²this would limit parties to the parents, tribe, state, and the
child. PODFHPHQW UHVRXUFH IDPLOLHV DQGRU ³de facto pDUHQWV´ DUH QRW SDUWLHV WR WKH $ct and are not
protected by its text. A handful of jurisdictions have allowed non-family and non-Indian individuals to
MRLQ FDVHV DV D ³SDUW\´ DQG DVVHUW ULJKWV XQGHU WKH $FW QRW LQWHQGHG IRU WKHLU SURWHFWLRQ 7KH
regulations should specify that these individuals do not have the right to partake in an ICWA child
custody proceeding.
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Tribal Representative
TKH WHUP ³WULEDO UHSUHVHQWDWLYH´ LV QRW GHILQHG LQ WKH 3URSRVHG 5XOH \HW LW LV XVHG PXOWLSOH WLPHV
WKURXJKRXW6SHFLILFDOO\LWLVXVHGLQWKH3URSRVHG5XOH¶VVHFWLRQ UHIHUULQJWR³UHSUHVHQWDWLYHVRIWKH
,QGLDQFKLOG¶VWULEH´ VHFWLRQ UHIHUUing to tribal agents), section 23.109 (referring to tribes acting as
³UHSUHVHQWDWLYHV´IRURWKHUtribes in child custody cases), and section 23.115 (transfer of a child custody
proceeding).
We request that this term be defined in the final rule and recommend the following:
 'HILQH³WULEDOUHSUHVHQWDWLYH´WRLQFOXGHDSHUVRQGHVLJQDWHGE\WKHWULEHWREHLWVUHSUHVHQWDWLYHLQD
child custody proceeding. The final rule should not require the representative to be an attorney. Under
a federal preemption analysis, the rights and interests of the tribe to participate in ICWA proceedings
far outweigh the rights and interests of a state with regard to the practice of law:
The state's interest in requiring attorney representation is not as substantial as
the tribal interests in participating in ICWA proceedings. The state's interest in
adequate representation and compliance with procedure and protocol in general
cannot compare with a tribe's interests in its children and its own future
existence. Also, in the narrow context of ICWA proceedings, the state interests
DUHQRWFRPSURPLVHG«:LWKWKHDSSOLFDEOHSUHHPSWLRQWHVWZHLJKWHGLQIDYRURI
tribal interests, the state requirement of representation by an attorney is
preempted in the narrow context of these ICWA proceedings.
State ex rel. Juv. Dept. v. Shuey, 850 P.2d 378, (Or. App. 1993); see also, In re the Interest of Elias
L., 767 N.W.2d 98 (Neb. 2009). Tribal child welfare workers need the protection of federal regulations
to prevent charges of unauthorized practiFH RI ODZ DQG PDLQWDLQ WKH WULEH¶V SUDFWLFDO DELOLW\ WR
intervene.
 Define tribal representative to clarify that where the tribal representatives are attorneys, they are not
be required to be licensed in the jurisdiction of the child custody proceeding in question. A preemption
analysis also applies to the state requirement that tribal representatives when attorneys are bond by
the rules of pro hac vice. See, e.g., In re A.T., Order, No. 07JV5 (District Court Moffet County, Co, Jul
28, 2008). Under a federal preemption analysis, the rights and interests of the tribe to participate in
ICWA proceedings far outweigh the rights and interests of a state with regard to the practice of law.
Tribal in-house ICWA attorneys face numerous barriers in their practice, but a large one is the
potential for charges of unauthorized practice of law. Because tribes intervene in cases wherever the
tribal children are, tribal attorneys must often appear in states where they are not licensed. This
opens tribal attorneys up to unauthorized practice of law issues both in the state where they are
intervening and in their home state. While appearing pro hac vice is often offered as a solution, it has
significant limitations, including the right of the state to deny the application. See Ga. Comp. R. &
Regs. 4.4(d)(1).
Other barriers include cost, number of appearances, and requirements of local co-counsel. Many
states have significant fees for appearing pro hac vice. Rule 404(e), SCACR ($250 for each
application in South Carolina); MLFK &W 5  $  G  ³IHH HTXDO WR GLVFLSOLQH DQG FOLHQW16

SURWHFWLRQSRUWLRQV´RIWKHEDUPHPEHU¶VDQQXDOGXHV ,%&5 D   IHHLQ,GDKR 7H[*RY
Code Ann. § 82.0361(b) ($250 for each case); Ga. Sup. Ct. R. 2, 3 ($75 for each application plus a
$200 annual fee); Miss. Rules of App. Proc. R. 46(5)($200 for each application). More than one state
limits the number of time an attorney can appear pro hac vice. Rule 404(f), SCACR (six times in a
FDOHQGDU\HDU &DO5&W ³UHSHDWHGDSSHDUDQFHV´FDXVHIRUGHQLDORIDSSOLFDWLRQ0LFK&W5
8.126 (A)(1)(c) (fewer than five appearances); Miss. R. App. Pro. 46 (b)(1)(iii)(five appearances);
,%&5  K   UHFLSURFDO WR WKH DWWRUQH\¶V KRPH VWDWH QXPEHU  2WKHU VWDWHV UHTXLUH WKH ORFDO FRcounsel to appear at each hearing. Rule 404(i), SCACR; Ind. Admis. Disc. R. 3; IBCR 227(b)(2);
Miss. R. App. Pro. 46 (b)(4), which is cost prohibitive for tribes, essentially preventing tribes from
asserting their rights under the law.
Many tribal attorneys are not licensed to practice in the jurisdiction where a child custody proceeding
is located, so they need the protection of federal regulations to prevent charges of unauthorized
practice of law and to PDLQWDLQ WKH WULEH¶V SUDFWLFDO DELOLW\ WR LQWHUYHQH A provision could also be
added which states that if the State Court does require either 1) that an attorney represent the tribe;
or 2) that the tribe follow local pro hac vice rules and associate with local counsel, the court must
provide counsel and/or cover these costs. See, e.g., In re Alexandria Y., 53 Cal.Rptr.2d 679 (1996)
(where court appointed counsel for the tribe).
 The final rule should also clarify that a state may not limit the number of ICWA child custody
proceeding appearances a tribal attorney may make in a given time period, via pro hac vice rules or
otherwise. The Act is clear that the tribe is not limited in the number of cases in which it can assert its
rights. The tribal attorney should be allowed to represent the tribe in any and all cases involving a
member child or child eligible for membership.
Section 23.102 What terms do I need to know?
Agency
7KH 3URSRVHG 5XOH GHILQHV DJHQF\ DV ³D SULYDWH VWDWH-licensed agency or public agency and their
employees, agents or officials involved LQDQGRUVHHNLQJWRSODFHDFKLOGLQDFKLOGFXVWRG\SURFHHGLQJ´
80 Fed. Reg. at 14885 (to be codified at 25 C.F.R. § 23.2).
We strongly support the inclusion of a definition for this term in the final rule. There are numerous
examples of agencies who have engaged in unethical behavior in attempts to circumvent ICWA.
Clarifying that this proposed rule must be followed by agencies as well as states will help prevent future
ignorance or circumvention of the law. See, e.g., In Re Bridget R., 49 Cal. Rptr. 2d 507, 517 (Cal. Ct.
App. 1996) (noting that the father in this voluntary private adoption had identified himself on the
relinquishment form as Native American, but when advised E\ WKH DGRSWLRQ DWWRUQH\ WKDW ³WKH DGRSWLRQ
would be delayed or prevented if 5LFKDUG¶V,QGLDQDQFHVWU\ZHUHNQRZQ>IDWKHU@ILOOHGLQDUHYLVHGIRUP
RPLWWLQJWKHLQIRUPDWLRQWKDWKHZDVµ,QGLDQ¶´ In the Matter of the Adoption of Infant Boy Crews, 803 P.2d
  :DVK &W $SS   QRWLQJ ELUWK PRWKHU¶V WHVWLPRQ\ WKDW ³ DW D meeting with [adoption
counselor] in April, [adoption counselor] inquired whether [mother] had any Indian blood. [Mother]
responded that she did, but did not know how much. [Adoption counselor] then told [mother] that an
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investigation into potential tribal affiliation would delay the adoption, and might require that the baby
reside in a foster home. [Adoption counselor] advised Crews not to mention her Indian blood to anyone,
stating, "What I don't hear, I don't know."); Catholic Soc Servs. v. CAA, 783 P.2d 1159, 1161 (Alaska
  OLVWLQJ WKH LPSURSULHWLHV RI WKH DGRSWLRQ DJHQF\ ZKR NQHZ RI PRWKHU¶V ,QGLDQ KHULWDJH ³>0RWKHU@
appeared before a probate master in a voluntary relinquishment proceeding. [Mother] indicated that she
wanted [child] to be adopted E\WKH&DXFDVLDQFRXSOHZLWKZKRP>FKLOG@QRZOLYHV$W>DGRSWLRQDJHQF\¶V@
request, [mother] signed a Relinquishment of Parental Rights. [Adoption agency] did not offer [mother] the
alternative consent to adoption form; neither did [adoption agency] explain to [mother] that [adoption
agency] ZRXOG EHFRPH &0) V OHJDO FXVWRGLDQ RQFH D GHFUHH WHUPLQDWLQJ >PRWKHU¶V@ SDUHQWDO ULJKWV ZDV
entered. Finally, [adoption agency] did not inform [mother] of the existence of her tribal organization, the
Cook Inlet Tribal Council, or her right to be represented by her own attorney. The Cook Inlet Tribal
Council (CITC) received no notice of the proceedings from any source and so did not intervene); In re
Adoption of Kenton H., 725 N.W.2d 548 (Neb. 2007)(Mother whose children had been placed in foster
FDUHDQGWHVWLILHGWKDWVKH³ZDVKRVSLWDOL]HGDQGµXQGHUWKHLQIOXHQFHRIPRUSKLQHDQGRWKHUPLQG-altering
PHGLFDWLRQV¶ ZKHQ VKH VLJQHG WKH UHOLQTXLVKPHQW« DQG WKDW ZKLOH VKH ZDV LQ WKLV FRQGLWLRQ D '++6
caseworker told her that her only hope of keeping any of her children was to voluntarily relinquish her
ULJKWVWR.HQWRQ´IRUYROXQWDU\DGRSWLRQ 
We recommend the following changes:
 Clarify that these regulations apply to all agencies who contract with a state to provide child welfare
DQG DGRSWLRQ VHUYLFHV UHJDUGOHVV RI ZKHWKHU RU QRW WKH\ DUH IRUPDOO\ ³VWDWH-OLFHQVHG´ QRW DOO
agencies or practitioners who provide child welfare services and/or coordinate adoptions are state
licensed, but all agencies should be included in the rule.
 Clarify that that it is the responsibility of the state to monitor contractors and subcontractors for
compliance with ICWA and the promulgated regulations. States are moving toward privatizing child
welfare and are increasingly using contractors to provide services to children and families; these
agencies must comply with ICWA, but it is ultimately the responsibility of the State to ensure that
ICWA is complied with, however state child welfare services are provided.

 Include in this term private attorneys who broker adoptions without formal adoption agency
involvement. Many adoptions are coordinated by legal practitioners who personally arrange for the
adoption without the use of a private state-licensed agency. See, Melinda Lucas, Distinguishing
Between Grey Market and Black Market Adoptions, 34 Fam. L. Q. 553 (2000). These practitioners
and adoptions are not outside the purview of ICWA or these regulations. Therefore, attorneys
licensed by the state who participate in private adoptions should be included in the definition of
agency. See, e.g., In the Matter of Baby Girl B.3G 2NOD  ³(YHU\DWWRUQH\LQYROYHGLQ
matters concerning Indian children subject to the Indian Child Welfare Act is under an affirmative duty
to insure full DQGFRPSOHWHFRPSOLDQFHZLWKWKHVH$FWV´
Section 23.103 When does ICWA apply?
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Subsection (a) RI 6HFWLRQ  LQ WKH 3URSRVHG 5XOH VWDWHV WKDW ³,&:$ DSSOLHV ZKHQHYHU DQ ,QGLDQ
child is the subject of a State child custody proceeding as defined by the Act. ICWA also applies to
proceedings involving status offense or juvenile delinquency proceedings if any part of those proceedings
results in the need for placement of the child in a foster care, preadoptive or adoptive placement, or
termination of parentDOULJKWV´)HG5HJDW-87.
We recommend the following change:
 Clarify that once it has been determined that a child welfare (dependency) or juvenile justice
(delinquency) proceeding requires the application of ICWA, ICWA applies throughout the duration of
the case, regardless of the age of the child. Our comments discuss this issue in the section on the
definition of "Indian child;" we reiterate those comments here. Clarification would be appropriate at
both locations
Subsection (b) of this SecWLRQLQWKH3URSRVHG5XOHVWDWHV³7KHUHLVQRH[FHSWLRQWRDSSOLFDWLRQRI
ICWA based on the so-FDOOHG µH[LVWLQJ ,QGLDQ IDPLO\ GRFWULQH¶ and the following non-exhaustive list of
factors that have been used by courts in applying the existing Indian family doctrine may not be
considered in determine whether ICWA is applicable.´ The list provided includes factors such as
parent/child participation in tribal customs, voting, religious, social, cultural, or political events; the
relationship between the parent and child; the ties the parent/child has to the tribe; participation of tribe;
and blood quantum. 80 Fed. Reg. at 14887.
We enthusiastically support the inclusion of this provision in the final rule. The majority of state courts²
19²have affirmatively rejected DSSOLFDWLRQRIWKHH[LVWLQJ,QGLDQIDPLO\ ³(,)´ GRFWULQHIn re Adoption of
T.N.F., 781 P.2d 973 (Alaska 1989); Michael J., Jr. v. Michael J., Sr., 7 P.3d 960 (Ariz. Ct. App. 2000); In
re N.B., 199 P.3d 16 (Colo. App. 2007); In re Baby Boy Doe, 849 P.2d 925 (Idaho 1993); In re Adoption of
S.S., 622 N.E.2d 832 (Ill. App. Ct. 1993), UHY¶G RQ RWKHU JURXQGV, 657 N.E.2d 935 (111. 1995); In re
A.J.S., 204 P.3d 543 (Kan. 2009); In re Elliott, 554 N.W.2d 32 (Mich. Ct. App. 1996); In re Adoption of
Riffle, 922 P.2d 510, 514 (Mont. 1996); In re Adoption of a Child of Indian Heritage, 543 A.2d 925, 932
(N.J. 1988); In re Baby Boy C., 805 N.Y.S.2d 313 (N.Y. App. Div. 2005); In re A.B., 663 N.W.2d 625 (N.D.
2003); Quinn v. Walters, 845 P.2d 206 (Or. Ct. App. 1993), UHY¶G RQ RWKHU JURXQGV, 881 P.2d 795 (Or.
1994); In re Adoption of Baade, 462 N.W.2d 485 (S.D. 1990); In the Interest of D.A.C., 933 P.2d 993
(Utah Ct. App. 1997); See Cal. Welf. & Inst. Code § 224(c) (2014); Iowa Code § 232B.5 (1999); Minn.
Stat. § 260.771 (2010); Okla. Stat. 10, § 40.1 (2010); Wash. Rev. Code § 13.34.040(3) (2011); Wis. Stat.
§ 938.028(3)(a) (2011). Only seven jurisdictions continue to follow this doctrine. S.A. v. E.J.P., 571 So.2d
1187 (Ala. Civ. App. 1990); In re Adoption of T.R.M., 525 N.E.2d 298 (Ind. 1988); Rye v. Weasel, 934
S.W.2d 257 (Ky. 1996); Hampton v. J.A.L., 658 So. 2d 331 (La. Ct. App. 1995); In the Interest of S.A.M.,
703 S.W.2d 603 (Mo. Ct. App. 1986); In re N.J., 221 P.3d 1255 (Nev. 2009); In re Morgan, 1997 WL
716880 (Tenn. Ct. App. 1997).
Although presented with the opportunity, the Supreme Court did not adopt the EIF doctrine. See Baby
Girl, 123 S. Ct. 2552. Baby Girl held that two specific sections of ICWA, 25 U.S.C. § 1912(d) and (f), do
not apply in a voluntary adoption proceeding when the father has not had previous legal or physical
custody of the child, and that for § 1912(d) to apply, the father must also have abandoned the child. Id.
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This holding is much narrower than the EIF doctrine, which precludes application of ICWA in its entirety.
,QIDFWWKHPDMRULW\RSLQLRQQRWHGWKHGLVVHQW¶VREVHUYDWLRQWKDW³µQXPHURXV,&:$SURYLVLRQVQRWDWLVVXH
KHUHDIIRUGµPHDQLQJIXO¶SURWHFWLRQVWRELRORJLFDOIDWKHUVUHJDUGOHVVRIZKHWKHUWKH\HYHUKDGFXVWRG\´Id.
at 2561, 2573-2575. The provisions of the Act that the dissent indicated would continue to apply to fathers
similarly situated to the biological father in Baby Girl are: 25 U.S.C. § 1911(b) (right to request transfer to
tribal court); 25 U.S.C. §§ 1913(a) and (c) (heightened protection and procedures for voluntary consent to
adoption); 25 U.S.C. § 1912(a) (right to notice); 25 U.S.C. §1912(b) (right to counsel); and 25 U.S.C. §
1912(c) (access to court documents). 123 S. Ct. at 2574-75 (Sotomayor, J., dissenting) (listing these
VDPH ULJKWV  7KH PDMRULW\ LPSOLFLWO\ DFFHSWHG WKH GLVVHQW¶V SRVLWLRQ RQ WKLV SRLQW WKDW WKHVH SURWHFWLRQV
FRQWLQXHWRDSSO\WRELRORJLFDOIDWKHUVHYHQLQWKHDEVHQFHRID³SUHYLRXVO\H[LVWLQJ,QGLDQIDPLO\´ Id. at
n.6.
This reading of Baby Girl LV DOVR VXSSRUWHG E\ WKH &RXUW¶V FRQILUPDWLRQ RI WKH KROGLQJ LQ Holyfield. In
Holyfield WKH &RXUW KHOG WKDW WKH VWDWXWH DV D ZKROH LV WULJJHUHG ZKHQ DQ ³,QGLDQ FKLOG´ DV GHILQHd by
,&:$LVWKHVXEMHFWRI³DFKLOGFXVWRG\SURFHHGLQJ´Holyfield, 490 U.S. at 42. Baby Girl referenced this
KROGLQJDQGQRWHGWKDWLWZDV³XQGLVSXWHG´WKDWERWKHOHPHQWVZHUHSUHVHQWLQWKLVFDVHBaby Girl, 133 S.
Ct. at 2556 n.1. In doing so, the Court implicitly affirmed the proposition that ICWA as a whole necessarily
DSSOLHV WR D ³FKLOG FXVWRG\ SURFHHGLQJ´ LQYROYLQJ DQ ³,QGLDQ FKLOG´ HYHQ LI D IDWKHU ZLWKRXW FXVWRG\ LV
denied certain rights under two of its provisions. This is the antithesis of the EIF doctrine, which precludes
the application of all provisions of ICWA where a court has determined that there was not a previous
,QGLDQIDPLO\HYHQLIWKHFKLOGLVDQ³,QGLDQFKLOG´DFFRUGLQJWRWKHVWDWXWH
7KLV SURYLVLRQ¶V UHMHFWLRQ RI WKH (,) GRFWULQH LV WKXV FRQVLVWHQW ZLWK WKH 6XSUHPH &RXUW¶V RSLQLRQV LQ
Holyfield and Baby Girl, with the majority of state courts, and with the intent of ICWA, we applaud its
inclusion.
Subsection (d) RIWKLVVHFWLRQLQWKH3URSRVHG5XOHVWDWHV³,IWKHUHLVDQ\UHDVRQWREHOLHYHWKHFKLOGLVDQ
Indian child, the agency and State court must treat the child as an Indian child, unless and until it is
GHWHUPLQHG WKDW WKH FKLOG LV QRW D PHPEHU RU LV QRW HOLJLEOH IRU PHPEHUVKLS LQ DQ ,QGLDQ WULEH´  )HG
Reg. at 14,887.
We enthusiastically support the inclusion of this provision in the final rule. ICWA provides many important
protections to children and families early in the case that are lost if not provided as specified. The
1DWLRQDO&RXQFLOIRU-XYHQLOHDQG)DPLO\&RXUW-XGJHV¶ICWA Training Module II states:
The National Council of Juvenile and Family Court Judges recommends that it is best to treat a
case as an ICWA proceeding whenever it is suspected that an Indian child as defined by ICWA is
involved. This practice avoids revisiting decisions and determinations months down the road if it
is determined to be an ICWA proceeding because revisiting placement or jurisdiction decisions
may impact the best interests of the Indian child and delay permanency.
National Council of Juvenile and Family Court Judges, Public Comment Notice of Proposed
Rulemaking²Regulations for State Courts and Agencies in Indian Child Custody Proceedings, 3-4
(2015).
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,&:$KDVEHHQGHHPHGWKH³JROGVWDQGDUGRIFKLOGZHOIDUHSUDFWLFH´E\PDLQVWUHDPRUJDQL]DWLRQV See
Brief of Casey Family Programs, Child WeOIDUH/HDJXHRI$PHULFD&KLOGUHQ¶V'HIHQVH)XQG'RQDOGVRQ
Adoption Institute, North American Council on Adoptable Children, Voice for Adoption, and twelve other
national child welfare organizations as Amici Curiae in Support of Respondent Birth Father at 2, Adoptive
Couple v. Baby Girl, No. 12-399 (emphasis added) ³$PLFLDUHXQLWHGLQWKHLUYLHZWKDWLQWKH,QGLDQ&KLOG
Welfare Act, Congress adopted the gold standard for child welfare policies and practices that should be
afforded to all children, and that it would work serious harm to child welfare programs nationwide for this
&RXUWWRFXUWDLOWKH$FW¶VSURWHFWLRQVDQGVWDQGDUGV´ ; Casey Family Programs, Public Comment Notice of
Proposed Rulemaking²Regulations for State Courts and Agencies in Indian Child Custody Proceedings,
1 (2015). There is, therefore, no harm in providing the protections of ICWA to children who are later
GHWHUPLQHG QRWWREH³,QGLDQFKLOGUHQ But, where ICWA is erroneously not applied at the outset of the
case, the remedy to reverse and re-hear the case is itself inconsistent with child welfare best practices.
25 U.S.C. § 1914; See In re Morris, 815 N.W.2d 62 (Mich. 2012) (remedy for no notice is conditional
reversal until notice is completed successfully); In re Justin S., 150 Cal.App.4th 1426 (Cal. Dist. Ct. App.
2007) (listing cases approving of conditional reversals in ICWA notice cases). This provision, therefore, is
a necessary protection for all children.
We recommend the following technical change:
 Clarify that it is never appropriate for a state court to make a determination that a child involved in the
proceeding before it is not Indian, without providing notice to the tribe if there is reason to believe the
child may be Indian. In many instances the tribe is able to take immediate administrative action to
HQVXUH,&:$¶VDSSOLFDELOLW\VXFKDVDVVLVWLQJWKHSDUHQWLQEHFRPLQJDPHPEHURIWKH tribe, and a
lack of notice would interfere in the tULEH¶VDELOLW\WRWDNHVXFKDFWLRQDQGHQVXUHWKHFKLOGLVSURWHFWHG
by ICWA.
Subsection (f) RIWKLVVHFWLRQLQWKH3URSRVHG5XOHVWDWHV³9ROXQWDU\SODFHPHQWVWKDWGRQRWRSHUDWHWR
SURKLELW WKH FKLOG¶V SDUHQW RU ,QGLDQ FXVWRGLDQ IURP UHJDLQLQJ FXVWRG\ RI WKH FKLOG XSRQ GHPDQG DUH QRW
covered by ICWA. Such placements should state explicitly the right of the parent or Indian custodian to
UHJDLQFXVWRG\RIWKHFKLOGXSRQGHPDQG´)HG5HJDW
We recommend the following changes:
 Clarify that because of their informal nature, these voluntary proceedings are separate and distinct
IURP WKRVH GHVFULEHG LQ VHFWLRQ  J  ZKLFK SURYLGHV WKDW ³>Y@ROXQWDU\ SODFHPHQWV LQ ZKLFK D
parent consents to a foster care placement or seeks to permanently terminate his or her rights or to
place the child in a preadoptive or adoptive placement DUH FRYHUHG E\ ,&:$´  7KH SURFHHGLQJV
described in (f) are those that operate outside of both the court and child welfare systems.
 Clarify that it is not appropriate for an involuntary proceeding to be commenced based upon an
DVVHUWLRQ WKDW D SDUHQW¶V previous voluntary placement of the child is proof of abandonment of the
child. This language will protect parents that enter into voluntary placements from having that
placement used as evidence against them in another child custody proceeding which could prevent
parents from seeking services and put children at risk. Voluntary placements covered by ICWA (as
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described in Section 23.103(g)) should also be prohibited from being the basis for an involuntary
proceeding.
Subsection (g) of this section in the Proposed Rule states, ³9ROXQWDU\ SODFHPHQWV LQ ZKLFK D SDUHQW
consents to a foster care placement or seeks to permanently terminate his or her rights or to place the
FKLOGLQDSUHDGRSWLYHRUDGRSWLYHSODFHPHQWDUHFRYHUHGE\,&:$´)HG5HJDW
We recommend the following changes:
 Clarify that voluntary third-party guardianships are included under this provision. We incorporate our
HDUOLHUFRPPHQWVRQWKHGHILQLWLRQRI³YROXQWDU\SODFHPHQW´KHUH7KLVSURYLVLRQVKRXOGVSHFLI\WKDWLW
includes third-party guardianships, including those initiated by family members.
 Clarify that it is not appropriate for an involuntary proceeding to be commenced based upon an
DVVHUWLRQ WKDW D SDUHQW¶V FRQVHQW WR D SUHYLRXV YROXQWDU\ SODFHPHQW RI WKH FKLOG LV SURRI of
abandonment of the child. This language will give protection to parents that enter into voluntary
placements, from having that placement used as evidence against them in another child custody
proceeding. Voluntary placements not covered by ICWA (as described in Section 23.103(f)) should
also be prohibited from being the basis for an involuntary proceeding.
23.105 How does this subpart interact with State Laws?
Subsection (b) of this section closely tracks the language of ICWA, 25 U.S.C. § 1921, statinJ ³,Q DQ\
child custody proceeding where applicable State or other Federal law provides a higher standard of
protection to the rights of the parent or Indian custodian than the protection accorded under the Act,
ICWA requires that the State court must appO\WKHKLJKHUVWDQGDUG´)HG5HJDW
We recommend the following changes:
 In accordance with the intent and purpose of ICWA, with the trust responsibility recognized in 25
86&     DQG ZLWK WKH H[SUHVV SROLF\ WKDW ,&:$ LV WKH ³minimum federal standard for the
UHPRYDORI,QGLDQFKLOGUHQ´ 86& FODULI\WKDWVWDWHDQGIHGHUDOODZVWKDWSURYLGHDKLJKHU
standard of protection for tribes must also be applied in addition to ICWA. Cherokee Nation v.
Nomura, 160 P.3d 967 (Okla. 2007) (using 25 U.S.C. § 1922 to justify heightened protections for
tribes).
 Clarify that ³where state laws, regulations, policies, or tribal-state agreements provide higher
protections for parents and tribes than those provided in these regulations, those higher standards
should be applied.´ This provision, complementary to the provision in the Act, will ensure that, in line
with the intent and language of the act, parents and tribes receive the highest protection possible and
the Act and its corresponding UHJXODWLRQVUHPDLQWKH³PLQLPDOIHGHUDOVWDQGDUG´
 Include a provision that states WKDW ,&:$¶V PLQLPXP federal standards preempt any state laws in
direct conflict that do not provided heightened protections. After taking into consideration the fact that
family law is an area typically reserved to the states, Congress found that the abusive practices of
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state courts and social service providers working with Indian children and families required federal
intervention via ICWA:
³:KLOH WKH FRPPLWWHH GRHV QRW Ieel that it is necessary or desirable to oust the States of their
traditional jurisdiction over Indian children falling within their geographic limits, it does feel the
need to establish minimum Federal standards and procedural safeguards in State Indian child
custody proceedings designed to protect the rights of the child as an Indian, the Indian family and
WKH,QGLDQWULEH´
H. R. Rep. No. 95-1386, at 19 (1978). This intent should be reflected in a clear statement in the
proposed rule.
23.106 When does the requirement for ³DFWLYHHIIRUWV´ begin?
7KLV VHFWLRQ VWDWHV ³D  7KH UHTXLUHPHQW WR HQJDJH LQ µDFWLYH HIIRUWV¶ EHJLQV IURP WKH PRPHQW WKH
possibility arises that an agency case or investigation may result in the need for the Indian child to be
placed outside the custody of either parent or Indian custodian in order to prevent removal. (b) Active
efforts to prevent removal of the child must be conducted while investigating whether the child is a
member of the tribe, is eligible for membership in the tribe, or whether a biological parent of the child is or
LVQRWDPHPEHURIDWULEH´)HG5HJDW
We enthusiastically support the inclusion of this section and recommend the following:
 Include language that further clarifies that ³DFWLYHHIIRUWV´ are required when intervention has occurred
and placement in foster care may occur (for example, in voluntary service agreements and differential
or alternative response programs). 3HU WKH ODQJXDJH RI WKH VWDWXWH ³DQ\ SDUW\ VHHNLQJ WR HIIHFW D
foster care placement of, or termination of parental rights to, an Indian child under State law shall
satisfy the court that ³DFWLYHHIIRUWV´ have been made to provide remedial services and rehabilitative
programs designed to prevent the breakup of the Indian family and that these have proved
XQVXFFHVVIXO´  86&   G  HPSKDVLV DGGHG  7KXV ZKHQHYHU WKHUH LV SRVVLELOLW\ WKDW
actions on the part of the agency may lead to the removal of a Indian child, ³DFWLYHHIIRUWV´ WR³SUHYHQW
UHPRYDO´ VKRXOG EH SURYLGed, even if a child remains or is returned to the home. State ex rel. Juv.
Dept. v. Cooke, 744 P.2d 596 (Or. Ct. App. 1987) (holding that there must be compliance with ICWA
throughout a juvenile proceeding, including the adjudication stage, even though the actual court order
did not place the Indian child in foster care); In re Interest of J.R.H.,358 N.W.2d 311 (Iowa 1984)
(finding that a proceeding to determine whether a child is in need of assistance due to parental
unfitness could result in potential foster care placement of the Indian child and, therefore, clearly fell
under ICWA); In re Interest of Shalya H. 846 N.W.2d 668 (2014) 22 Neb. App. 1 (requiring ³DFWLYH
HIIRUWV´ EHFDXVH ³>D@OWKRXJK WKH FKLOGUHQ ZHUH UHWXUQHG WR WKH KRPH SULRU WR WKH DGMXGLFDWLRQ DQG
disposition hearing, there remains the possibility that removal could occur again, since the case has
not been dismissed and DHHS remains the legal custodian of these children).
We suggest the following language: ³Agencies and state courts, in every child custody proceeding
where removal may occur, must provide, or ensure, the provision of ³DFWLYH HIIRUWV´. This includes
when an agency opens an investigation or the court orders the family to engage in services to keep
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the child in the home as part of a diversion, differential, alternative response, voluntary service
DJUHHPHQWRURWKHUSURJUDP´
23.107 What actions must an agency and state court undertake in order to determine whether a child is
an Indian child?
Provision (a) RIWKLVVHFWLRQVWDWHV³DJHQFLHVPXVWDVNZKHWKHUWKHUHLVUHDVRQWREHOLHYHDFKLOGWKDWLV
subject to a child custody proceeding is an Indian child. If there is reason to believe that the child is an
Indian child, the agency must obtain verification, in writing, from all tribes in which it is believed that the
child is a member or eligible for membership, as to whether the child is aQ,QGLDQFKLOG´)HG5HJDW
14,887.
We recommend the following change:
 7KHWHUP³REWDLQ´VKRXOGEHFKDQJHGWR³VHHN´8VLQJWKHWHUP³REWDLQ´SXWVDQXQGXHUHTXLUHPHQWRQ
both the state and tribe.
 Include detailed requirements for the inquiries agencies must make. We recommend including who
must be asked (child, parents, other relatives, custodians), what should be asked (any potential
Indian heritage that could mean that the child is a member or eligible for membership in a tribe), and
when these qXHVWLRQV VKRXOG EH DVNHG DW D PLQLPXP WKH RQVHW RI HDFK QHZ ³FKLOG FXVWRG\
SURFHHGLQJ´ 
Provision (b)(1) of this section states, ³6WDWHFRXUWVPXVWDVNDVDWKUHVKROGTXHVWLRQDWWKHVWDUWRIDQ\
State court child custody proceeding, whether there is reason to believe the child who is the subject of the
proceeding is an Indian child by asking each party to the case, including the guardian ad litem and the
agency representative, to certify on the record whether they have discovered or know of any information
that suggests or indicates the child is an Indian child. (1) In requiring this certification, courts may wish to
consider requiring the agency to provide: (i) Genograms or ancestry charts for both parents, including all
names known (maiden, married aQGIRUPHUQDPHVRUDOLDVHV FXUUHQWDQGIRUPHUDGGUHVVHVRIWKHFKLOG¶V
parents, maternal and paternal grandparents and great grandparents or Indian custodians; birthdates;
places of birth and death; tribal affiliation including all known Indian ancestry for individuals listed on the
charts, and/or other identifying information; and/or (ii) The addresses for the domicile and residence of the
child, his or her parents, or the Indian custodian and whether either parent or Indian custodian is
domiciled on or DUHVLGHQWRIDQ,QGLDQUHVHUYDWLRQRULQDSUHGRPLQDQWO\,QGLDQFRPPXQLW\´Id.
We recommend the following change:
 &KDQJHWKHODQJXDJHIURP³PD\ZLVKWR´WR³VKRXOG´UHJDUGLQJgenograms, domicile information, and
information concerning whether a child is a ward of a tribal court. When asking parties and other
individuals (including guardians ad litem and agency representatives) in the courtroom to certify if
there is reason to believe that a child may be an Indian child, these tools are necessary for an
accurate and meaningful inquiry.
Further, wLWKRXWGHWDLOHGDQFHVWU\LQIRUPDWLRQWULEDOYHULILFDWLRQRIDFKLOG¶V,QGLDQVWDWXVLVQRWDOZD\V
immediately possible. It may require follow-up, and delays can occur. To avoid such delays, the
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NCJFCJ State CRXUW -XGJH FKHFNOLVW VWDWHV ³:DV SURSHU QRWLFH DQG LQTXLU\ PDLOHG WR DOO WULEHV LQ
which the child may be eligible for membership, including a family chart or genogram to facilitate the
WULEH¶V PHPEHUVKLS GHWHUPLQDWLRQ"´ 1DWLRQDO &RXQFLO RI -XYHQLOH DQG )amily Court Judges, ICWA
Benchcard Checklist, 12 (2003). We would also note that other federal child welfare law also contains
strong language regarding identification of adult relatives of children in substitute care and notice to
all adult relatives of these children of their placement in out of home care which would require similar
inquiries. 42 U.S.C. § 679(29).
Provision (b)(2) RIWKLVVHFWLRQVWDWHV³  ,IWKHUHLVUHDVRQWREHOLHYHWKHFKLOGLVDQ,QGLDQFKLOGWKHFRXUW
must confirm that the agency used active efforts to work with all tribes of which the child may be a
member to verify whether the child is in fact a member or eligible for membership in any tribe, under
SDUDJUDSK D RIWKLVVHFWLRQ´)HG5HJDW
We recommend the following change:
 ,QRUGHUWRDYRLGFRQIXVLRQWKLVSURYLVLRQVKRXOGUHTXLUHWKDW³GXHGLOLJHQFH´DQG³FRQWLQXLQJHIIRUWV´
EHPDGHWRYHULI\WULEDOPHPEHUVKLSRUHOLJLELOLW\IRUPHPEHUVKLSDVRSSRVHGWR³DFWLYHHIIRUWV´7KH
WHUP³DFWLYHHIIRUWV´LVDVSHFLILFand important term of art used to describe those services required by
D VWDWH WR SUHVHUYH RU UHXQLI\ D IDPLO\  86&   G  $GGLWLRQDOO\ WKH GHILQLWLRQ RI ³DFWLYH
HIIRUWV´ SURYLGHG E\ 3URSRVHG 5XOH   KDV OLWWOH UHOHYDQFH WR WKLV XVH RI WKH Werm and provides
little guidance on the efforts required to verify whether the child is in fact a member or eligible for
membership in any tribe.
Provision (c) RIWKLVVHFWLRQVWDWHV³$QDJHQF\RUFRXUWKDVUHDVRQWREHOLHYHWKDW DFKLOGLQYROYHG LQ D
child custody proceeding is an Indian child if: (1) Any party to the proceeding, Indian tribe, Indian
organization or public or private agency informs the agency or court that the child is an Indian child; (2)
Any agency involved in child protection services or family support has discovered information suggesting
that the child is an Indian child; (3) The child who is the subject of the proceeding gives the agency or
court reason to believe he or she is an Indian child; (4) The domicile or residence of the child, parents, or
the Indian custodian is known by the agency or court to be, or is shown to be, on an Indian reservation or
in a predominantly Indian community; or (5) An employee of the agency or officer of the court involved in
the proceeding has knowledJHWKDWWKHFKLOGPD\EHDQ,QGLDQFKLOG´)HG5HJDW-88.
We recommend the following change:
 ,QVHUW DQ DGGLWLRQDO SURYLVLRQ   ZKLFK VWDWHV ³7KH FKLOG LV RU KDV EHHQ D ZDUG RI D WULEDO FRXUW´ $
FKLOG¶V ZDUGVKLS LQ WULEDO FRXUW LQGLFDWHV SRWHntial Indian status and is information the court and
agency should be collecting to effectively determine jurisdiction. This information should be verified
early in the case to allow for appropriate application of ICWA.
23.108 Who makes the determination as to whether a child is a member of a tribe?
We enthusiastically support the inclusion of this entire section in the final rule.
Provision (a) RI WKLV VHFWLRQ VWDWHV WKDW ³ D  2QO\ WKH ,QGLDQ WULEH V  RI ZKLFK LW LV EHOLHYHG D ELRORJLFDO
parent or the child is a member or eligible for membership may make the determination whether the child
25

is a member of the tribe(s), is eligible for membership in the tribe(s), or whether a biological parent of the
FKLOGLVDPHPEHURIWKHWULEH V ´)HG5HJDW888.
We recommend the following change:
 Include language that states that nothing in this provision prevents a tribe that has previously made a
determination of membership or eligibility from revisiting said decision or correcting said decision for
any purpose, and any new decision supersedes the previous decision. For ICWA purposes, the tribe
or Alaskan Native village has the sole power to decide membership. In re A.G., 109 P.3d 756 (Mont.
2005); In re A.L.W., 32 P.3d 297 (Wash. Ct. App. 2001); see also, Santa Clara Pueblo v. Martinez,
 86    $ IRXQGDWLRQDO SUHFHSW RI IHGHUDO ,QGLDQ ODZ LV WKH WULEDO QDWLRQ¶V ULJKW WR
determine its own membership). Often because of inadequate information, incorrect information, or
because of a change in tribal laws or policies, DFKLOG¶VHOLJLELOLW\RUDWULEH¶VGHWHUPLQDWLRQRIHOLJLELOLW\
FDQ FKDQJH ,QFOXGLQJ WKLV ODQJXDJH ZLOO IXUWKHU SURWHFW D WULEH¶V ULJKW WR GHWHUPLQH D FKLOG¶V
membership. It will also ensure that ICWA protects all eligible children.
23.109 :KDWLVWKHSURFHGXUHIRUGHWHUPLQLQJDQ,QGLDQFKLOG¶VWULEHZKHQWKHFKLOGLVDPHPEHURUHOLJLEOH
for membership in more than one tribe?
We enthusiastically support the inclusion of this entire section in the final rule. It effectively recognizes
tribal self-determination.
Provision (d) RIWKLVVHFWLRQVWDWHV³WKHWULEHGHVLJQDWHGDVWKH,QGLDQFKLOG¶VWULEHPD\DXWKRUL]HDQRWKHU
WULEHWRDFWDVDUHSUHVHQWDWLYHIRUWKHWULEHLQDFKLOGFXVWRG\FDVH´)HG5HJDW
We recommend the following change:
 7KHWHUP³FKLOGFXVWRG\FDVH´VKRXOGEHFKDQJHGWR³FKLOGFXVWRG\SURFHHGLQJ´WRNHHSWKLVSURYLVLRQ
consistent with language of the Act and the other sections and provisions of the Proposed Rule.
23.111 What are the notice requirements for a child custody proceeding involving an Indian child?
3URYLVLRQ D RIWKLVVHFWLRQRIWKH3URSRVHG5XOHVWDWHV³:KHQDQDJHQF\RUFRXUWNQRZVRUKDVUHDVRQ
to believe that the subject of a voluntary or involuntary child custody proceeding is an Indian child, the
agency or court must send notice of each such proceeding (including but not limited to a temporary
custody proceeding, any removal or foster care placement, any adoptive placement, or any termination of
parental or custodial rights) by registered mail with return receipt requested to: (1) Each tribe where the
FKLOGPD\EHDPHPEHURUHOLJLEOHIRUPHPEHUVKLS  7KHFKLOG¶VSDUHQWDQG  ,IDSSOLFDEOHWKH,QGLDQ
FXVWRGLDQ´)HG5HJDW
We support the inclusion of notice in voluntary proceedings in the final rule. ICWA must be followed in
ERWKYROXQWDU\ 86& DQGLQYROXQWDU\ 86& SURFHHGLQJVWKDWLQYROYHDQ³,QGLDQ
FKLOG´ Holyfield,  86 DW  7R HQVXUH ,&:$¶V DSSOLFDWLRQ LQ VXFK SURFHHGLQJV DJHQFLHV and state
FRXUWVPXVWYHULI\ZKHWKHURUQRWDFKLOGLVDQ³,QGLDQFKLOG´A foundational precept of federal Indian law
LVWKHWULEDOQDWLRQ¶VULJKWWRGHWHUPLQHLWVRZQPHPEHUVKLSSanta Clara Pueblo v. Martinez, 436 U.S. 49
(1978); BIA Guidelines, 80 Fed. Reg. at 10,153. Determining status and notifying the tribe are
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fundamentally intertwined, since only the tribal nation can confirm that a child is, or is eligible to be, a
tribal member. While a court may have reason to believe that a child is a citizen of a tribal nation based
RQHYLGHQFHSURYLGHGE\WKHFKLOG¶VSDUHQWRU,QGLDQFXVWRGLDQXQWLOWKHFRXUWUHFHLYHVFRQILUPDWLRQRIWKDW
FKLOG¶V membership or eOLJLELOLW\ IURP WKH WULEH WKH FRXUW FDQQRW EH FHUWDLQ RI WKH FKLOG¶V VWDWXV and
whether or not ICWA applies to the case at hand. Tribal verification is always needed. A showing of²or
failure to show²citizenship by any other party is insufficient. It is the right of the tribe to determine its
membershipDQGWKHFKLOG¶VULJKWWRKHUUHODWLRQVKLSZLWKthe tribe must be confirmed by the tribe. Notice
is thus essential for a proper determination of whetKHU D FKLOG LV DQ ³,QGLDQ FKLOG´ and whether ICWA
applies in both voluntary and involuntary proceedings. In re C.H.3G 0RQW ³>1@RWLce
[in a voluntary proceeding] must be given to the Northern Cheyenne so that it may determine whether or
QRW'+LVRULVQRWDQ,QGLDQFKLOG´ 
Additionally, ICWA as a whole was intended to protect tribes as well as children and parents, and this
purpose cannot be met without notice to the tribe.
Congress intended the protections of the Federal Act to extend not only to Indian children and
families, but also to the tribes themselves. Although notice to the tribe was not the main issue [in
Holyfield], the Supreme Court recognized Congress intended the Federal Act to promote
uniformity and the protection of individual Indians and WKH 7ULEHV«1HLWKHU WKH SXUSRVH RI WKH
Federal Act nor the Oklahoma Act can be achieved without notice to the tribe or consideration of
the placement preferences.
Cherokee Nation v. Nomura, 160 P.3d 967 (Okla. 2007). ,&:$ H[SUHVVO\ SURWHFWV WULEHV¶ ULJKWV
³Congress was concerned not solely about the interests of Indian children and families, but also about the
impact on the tribes themselves of the large numbers of Indian children adopted by non-Indians´
Holyfield, 490 US at 49; see, also, 86& F  HVWDEOLVKLQJ DWULEH¶VULJKWWRLQWHUYHQHLQVWDWH
court termination of parental rights proceedings); 25 U.S.C. § 1911 (a   E  HVWDEOLVKLQJDWULEH¶VULJKWWR
exclusive jurisdiction and transfer, respectively); 25 U.S.C. § 1915 (b) (establishing the right of tribes to
approve of appropriate placement preferences). These rights are further emphasized by the fact that
tribeV¶LQYROYHPHQWLQVWDWHFKLOGZHOIDUHSURFHHGLQJVLVQRWEDVHGVROHO\RQWKHUHTXLUHPHQWVRI,&:$
EXW DOVR RQ WULEHV¶ LQKHUHQW parens patriae authority. See State of Alaska, Dep't of Health and Social
Services v. Native Village of Curyung, 151 P.3d 388, 402 (Alaska 2006) (recognizing that Indian tribes
have a right to bring suit "as parens patriae to prevent future violations" of ICWA); see also Native Village
th
of Venetie IRA Council v. Alaska, 155 F.3d 1150, 1152 (9 Cir. 1998) (same); State v. Native Village of
Tanana, 249 P.3d 734, 736 (Alaska 2011) (same).

,Q DFFRUG ZLWK GXH SURFHVV D WULEH¶V ULJKW WR LQWHUYHQH LQ D YROXQWDU\ WHUPLQDWLRQ RI SDUHQWDO ULJKWV
proceeding must necessarily include the right to notice; otherwise, the tribe will not have the opportunity
to assert its rights under ICWA. In re Baby Girl Doe  3G   0RQW  ³>7@KH 7ULEH V
rights [to intervene] would be hollow indeed if they were lost by failure of the State to timely notify it of
IRVWHUSODFHPHQW´ 
We recommend the following change:
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 Include language regarding the necessity of notice where child welfare intervention has occurred and
placement in foster care may occur (for example, in voluntary service agreements and differential or
alternative response programs). If the child is an Indian child and removal may occur, the ³DFWLYH
HIIRUWV´UHTXLUHPHQW is triggered; notice to the tribe is, therefore, necessary to determine whether the
child is an Indian child and whether ³DFWLYH HIIRUWV´ to prevent removal are necessary. To know
whether ³active efforts´ are necessary requires that the Indian status of the child be determined.
Verification of Indian status requires that notice be sent to the relevant tribe or tribes.
Provision of ³active efforts´ also requires efforts to engage the tribe and utilize tribal services.
25 C.F.R. § 23.2; see also, Oregon Judicial Dept., Active Efforts Principals and Expectations (2010),
Available at http://courts.oregon.gov/OJD/docs/OSCA/cpsd/citizenreview/ActiveEffortsPrinciplesand
Expectation s.pdf :LVF 'HSW RI &KLOGUHQ  )DPLOLHV $FWLYH (IIRUWV $ &KLOG :HOIDUH 3UDFWLWLRQHU¶V
Guide for Meeting the WICWA Active Efforts Requirement (2013), available at http://dcf.wisconsin.
gov/publications/ pdf/464.pdf. In order to engage the tribe in the case planning and ensure that ³active
efforts´ are provided, notice must be sent to the tribe when service provision begins.
We suggest adding the following language ³(YHQ LQ WKRVH FDVHV LQ ZKLFK WKH FKLOG LV QRW UHPRYHG
from the home, such as when an agency opens an investigation or the court orders the family to
engage in services to keep the child in the home as part of a diversion, differential, alternative
UHVSRQVHRURWKHUSURJUDPDJHQFLHVDQGFRXUWVVKRXOGIROORZWKHYHULILFDWLRQDQGQRWLFHSURYLVLRQ´
BIA Guidelines, A.3(c).
Provision (h) of this section of the PropRVHG 5XOH VWDWHV ³>Q@R VXEVWDQWLYH SURFHHGLQJV UXOLQJV RU
decisions on the merits related to the involuntary placement of the child or termination of parental rights
PD\RFFXUXQWLOWKHQRWLFHDQGZDLWLQJSHULRGVLQWKLVVHFWLRQKDYHHODSVHG´)HG5Hg. at 14,889.
We recommend the following change:
 $GGODQJXDJHWRWKLVVHFWLRQHQVXULQJWKHSDUHQWV¶ULJKWVWRMXGLFLDOUHYLHZRIDQHPHUJHQF\UHPRYDO
of an Indian child that was not approved by a judicial officer. In some jurisdictions, hearings occur
between 24 and 48 hours after the removal of the child. At those emergency hearings, decisions are
made about continuing the out-of-home placement of the child. Because these hearings occur and
are decided within such a short period of time, it is impossible to notify a tribe by registered mail,
return receipt requested, and give them adequate time to intervene or transfer. Due to the rapid
decisions rendered in these cases, when the Court has not provided notice to a tribe, these decisions
should not be binding on the tribe or party who was not notified of the hearing and decision.
:HVXJJHVW DGGLQJ ³«H[FHSW ZKHQ 6WDWH ODZ SURYLGHV DQ HDUOLHU KHDULQJ IRU WKH SDUHQWV RU ,QGLDQ
custodians. In that case, the State court must attempt to ensure compliance with notice requirements
of the law. A State may notify a tribe of an emergency hearing via telephone or email in addition to
the legally required registered mail notice. When notice cannot be provided as required at an
emergency removal hearing, no finding of the State court made at the hearing shall be binding upon
the tULEHRURWKHUSDUW\ZKRZDVQRWQRWLILHGRIVDLGKHDULQJ´
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Provision (i) RIWKLVVHFWLRQRIWKH3URSRVHG5XOHVWDWHV³,IWKHFKLOGLVWUDQVIHUUHGLQWHUVWDWHUHJDUGOHVVRI
whether the Interstate Compact on the Placement of Children (ICPC) applies, both the originating State
court and receiving State court must provide notice to the tribe(s) and seek to verify whether the child is
DQ,QGLDQFKLOG´80 Fed. Reg. at 14,889.
We enthusiastically support the inclusion of this provision in the final rule. In the ICPC process, notice is
often overlooked or each state involved in the welfare of the child assumes the other to have sent notice.
This rule, which clarifies the responsibilities of both the sending and receiving state, will ensure that a
child is not placed across state lines without notice to the tribe. This effectuates the notice provisions of
ICWA in a manner consistent with the intent of the statute and protects SDUHQWV¶DQGWULEHs¶ rights under
ICWA.
We recommend the following changes:
 The ICPC process does not involve a transfer of jurisdiction, just the placement of a child across
jurisdictions. Association of Administrators of the ICPC, ICPC FAQ (2015) http://www.aphsa.org/
content/AAICPC/en/resources/ICPCFAQ.html ³7KH &RPSDFW HQVXUHV SURVSHFWLYH SODFHPHQWV DUH
safe and suitable before approval, and it ensures that the individual or entity placing the child remains
OHJDOO\DQGILQDQFLDOO\UHVSRQVLEOHIRUWKHFKLOGIROORZLQJSODFHPHQW´ 7KLVSURYLVLRQVKRXOGWKHUHIRUH,
reference the responsibility of the sending and receiving state ICPC administrators to send notice to
the relevant tribe when a child is transported across state lines to ensure tribal notice when
placement involving the ICPC occurs.
 Where a transfer between two state jurisdictions occurs in a child welfare proceeding (where ICPC
therefore is not employed), this provision should clarify that it is the responsibility of both of the state
agencies and courts involved to send notice to the tribe.
We recommend the following addition to this section:
 The Fostering Connections to Success and Increasing Adoptions Act, codified at 42 U.S.C. § 670 et
seq., requires that to receive certain federal funds, the State must identify and provide notice to all
adult grandparents and other adult relatives within 30 days of the removal of a child. 42 U.S.C. §
671(a)(29). A subsection (j) should be added to the regulations clarifying that nothing herein is meant
to lessen those notice requirements.
23.113 What is the process for the emergency removal of an Indian child?
We strongly support the inclusion of this entire section in the final rule. Compliance with the law at the
earliest possible stage in a case promotes family unity, ensures placement stability, and provides tribes
the opportunity to intervene and transfer in a timely manner. This section promotes early compliance and
each of these goals.
This regulation usefully clarifies that emergency removals must be as short as possible, terminate when
the emergency has ended, and that ICWA-compliant proceedings must be expeditiously initiated in
accord with the law. 25 U.S.C § 1922 (Nothing in this subchapter shall be construed to prevent the
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emergency removal of an Indian child... or the emergency placement of such child in a foster home or
institution, under applicable State law, in order to prevent imminent physical damage or harm to the child.
The State authority, official, or agency involved shall insure that the emergency removal or placement
terminates immediately when such removal or placement is no longer necessary to prevent imminent
physical damage or harm to the child and shall expeditiously initiate a child custody proceeding subject to
the provisions of this subchapter, transfer the child to the jurisdiction of the appropriate Indian tribe, or
restore the child to the parent or Indian custodian, as may be appropriate.)
As this section makes clear, the requirements of § 1922 and the corresponding Proposed Rule apply to
all Indian children, regardless of domicile or residence. Oglala Sioux Tribe v. Van Hunnik (D.S.D. 2015),
available at Order Granting Motion for Partial Summary Judgment, Oglala Sioux Tribe v. Van Hunnik, No.
5:13-cv-05020-JLV (D.S.D. Mar. 30, 2015).; Oglala Sioux Tribe v. Van Hunnik, 993 F.Supp.2d 1017
(D.S.D. 2014) (order denying motion to dismiss). This section will ensure that courts provide the essential
protections of ICWA at the earliest possible stages of a case, protections that have been historically
overlooked or denied. Id.
We recommend a few technical changes to strengthen this section.
Provision (f) RIWKLVVHFWLRQRIWKH3URSRVHG5XOHVWDWHV³7HPSRUDU\HPHUJHQF\ custody should not be
continued for more than 30 days. Temporary emergency custody may be continued for more than 30
days only if: (1) A hearing, noticed in accordance with these regulations, is held and results in a
determination by the court, supported by clear and convincing evidence and the testimony of at least one
qualified expert witness, that custody of the child by the parent or Indian custodian is likely to result in
imminent physical damage or harm to the child; or (2) Extraordinary circumstanceVH[LVW´)HG5HJDW
14,890.
As currently drafted, this provision could be interpreted to allow a child to be removed for up to 30 days
without an evidentiary hearing, notwithstanding the language in (a)(2). In the alternative, the provision
could inDGYHUWHQWO\ LQWHUIHUH ZLWK WKH ³QRUPDO´ ,&:$ IRVWHU FDUH KHDULQJ UHTXLUHPHQWV $FFRUGLQJO\ ZH
suggest redrafting subsection (f) to include the following components:
 Clarify that the hearing required in order to continue temporary emergency custody for more than 30
days does not excuse the initial emergency hearing required under state law for all children. The
timing of the hearing would be as provided by state law, provided that it is no longer than 72 hours
after removal. At these hearings courts should accept and evaluate all relevant evidence.
:HVXJJHVWWKHIROORZLQJODQJXDJH³>7KLVSURYLVLRQLQGLFDWHVDUHTXLUHPHQWLQDGGLWLRQWRQRWLQOLHX
RIDVWDWH¶VLQLWLDOHPHUJHQF\UHPRYDORUHPHUJHQF\SODFHPHQWSURFHHGLQJZKLFKPXVWRFFXUZLWKLQ
72 hourVRIWKHFKLOG¶VUHPRYDO@$WDQ\FRXUWKHDULQJUHJDUGLQJWKHHPHUJHQF\UHPRYDORUHPHUJHQF\
placement of an Indian child, the court must determine whether the removal or placement is no longer
necessary to prevent imminent physical [or emotional] damage or harm to the child. The court should
DFFHSWDQGHYDOXDWHDOOLQIRUPDWLRQUHOHYDQWWRWKHDJHQF\¶VGHWHUPLQDWLRQSURYLGHGE\WKHFKLOGWKH
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FKLOG¶VIQGLDQFXVWRGLDQVWKHFKLOG¶VWULEH RUDQ\ SDUWLFLSDQWV LQ WKHKHDULQJ´%,$*XLGHOLQHV % H 
(bracketed language added).
 ³([WUDRUGLQDU\ FLUFXPVWDQFHV´ PXVW EH GHILQHG RU WKH H[FHSWLRQ ZLOO VZDOORZ WKH UXOH  (PHUJHQF\
removals with families in crisis coupled with crowded dockets and overworked staff make
³extraordinary circumstances´ commonplace in the child welfare system. The definition should
therefore clarify extraordinary circumstances.
Provision (g) RIWKLVVHFWLRQVWDWHV³7KHHPHUJHQF\UHPRYDORUSODFHPHQWPXVWWHUPLQDWHDVVRRQDVWKH
imminent physical damage or harm to the child which resulted in the emergency removal or placement no
longer exists, or, if applicable, as soon as the tribe exercises jurisdiction over the case, whichever is
HDUOLHU´)HG5HJDW
 Reword this section to provide that the placement must terminate as soon as the emergency no
ORQJHUH[LVWVRUDVVRRQ³DVWKHWULEDOFRXUWLVVXHVDQRUGHUWKDWWKHSODFHPHQWWHUPLQDWH´([HUFLVH
of tribal jurisdiction by itself should not be the trigger to end a placement; the tribal court must be
given the opportunity to make a GHFLVLRQDERXWZKDWVKRXOGEHGRQHWRSURWHFWWRHQVXUHWKHFKLOG¶V
safety.
We recommend the following addition to this section:
 ,QFOXGH D SURYLVLRQ K  WKDW VWDWHV WKDW ,&:$¶V IRVWHU FDUH SODFHPHQW SUHIHUHQFHV  86& 
1915(b), apply at the emergency custody hearing. Where application of the foster care placement
preferences LVQRWSRVVLEOHDUHYLHZRIWKHFKLOG¶VSODFHPHQWPXVWRFFXUZLWKLQGD\VRIUHPRYDO
and the placement preference shall be complied with at that time.
23.115 How are petitions for [the] transfer of [a] proceeding made?
We support the inclusion of this section in its entirety in the final rule and recommend the following
change:
 Add a provision (e) making clear that tribal jurisdiction is presumed in all ICWA cases, including those
ZKHUH WUDQVIHU LV VRXJKW 7KH 6XSUHPH &RXUW KDV VWDWHG WKDW ,&:$ UHFRJQL]HV WULEDO FRXUWV¶
concurrent and presumptive jurisdiction over Indian child custody cases where the child is domiciled
outside of a reservation. 25 U.S.C. § 1911(b); Holyfield, 490 U.S. at 36.
Provision (c) VWDWHVWKDW³WKHULJKWWRUHTXHVWDWUDQVIHULVDYDLODEOHDWDQ\VWDJHRIDQ,QGLDQFKLOGFXVWRG\
SURFHHGLQJLQFOXGLQJGXULQJDQ\SHULRGRIHPHUJHQF\UHPRYDO´)HG5HJDW
We support the inclusion of this provision in the final rule. ,&:$SURYLGHV³In any State court proceeding
for the foster care placement of, or termination of parental rights to, an Indian child not domiciled or
residing within the reservation of the Indian child's tribe, the court, in the absence of good cause to the
contrary, shall transfer such proceeding to the jurisdiction of the tribe, absent objection by either parent,
upon the petition of either parent or the Indian custodian or the Indian child's tribe: Provided, That such
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transfer VKDOO EH VXEMHFW WR GHFOLQDWLRQ E\ WKH WULEDO FRXUW RI VXFK WULEH´  86&   E  HPSKDVLV
added).
$OWKRXJK WKH VWDWXWH¶V XVH RI WKH ZRUG ³VKDOO´ PDNHV WUDQVIHU PDQGDWRU\ VRPH FRXUWV KDYH GHQLHG
WUDQVIHU ZKHQ WKH SURFHHGLQJV DUH DW DQ ³DGYDQFHG VWDJH´ 7KLV LQWHUSUHWDWLRQ OHDYHV state courts with
wide latitude to deny transfer, including when the state court itself allowed the proceedings to reach an
³DGYDQFHG VWDJH´ WKURXJK LQVXIILFLHQW QRWLFH to the tribe. In re J.J., 454 N.W.2d 317 (S.D. 1990); In re
A.L., 442 N.W.2d 233 (S.D. 1989); but see, In re M.S. 237 P.3d 161 (Okla. 2010).
There is a two-IROG SUREOHP ZLWK SHUPLWWLQJ WKH GHQLDO RI WUDQVIHU DW DQ ³DGYDQFHG VWDJH´ RI WKH
SURFHHGLQJV)LUVW,&:$GHILQHVIRXUVHSDUDWHW\SHVRI³SURFHHGLQJV´foster care, termination of parental
rights, preadoptive placement, and adoptive placement. 25 U.S.C. § 1903 (1)(i-iv). Some courts treat
each of these types of proceeding as an individual proceeding, even if they arise from the same incident
of abuse or neglect. In re Interest of Zylena R., 825 N.W.2d 173 (Neb. 2012); In re A.B., 663 N.W.2d 625,
632 (N.D. 2003); In re Welfare of Children of R.M.B., 735 N.W.2d 348, 352 (Minn. Ct. App. 2007). Other
courts consider the entire set of proceedings arising from the same set of circumstances as a single
proceeding. In re M.H., 956 N.E.2d 510, 353 (Ill. App. Ct. 2011). Thus, what one state considers an
³DGYDQFHGVWDJH´RIDSURFHHGLQJDQRWKHUVWDWHPD\FRQVLGHUWKHLQLWLDOVWDJHVRIDVHSDUDWHSURFHHGLQJ
Second, tribes may be in agreement with state proceedings prior to termination in order to work with the
state for reunification of the family. However, if parental rights are terminated, the tribe may have a new
reason to petition for transfer²to ensure the child stays within the community and connected to their
family and culture. State courts have erroneously assumed that tribes are indifferent to transfer in such
cases, when in fact the timing of such petitions for transfer reflects reasoned decision-making by the tribe
and continuous efforts to ensure the child stays in the tribal community. In re D.M., 685 N.W.2d 768, 772
6'   7KH ³DGYDQFHG VWDJH´ LQWHUSUHWDWLRQ VW\PLHV VXFK HIIRUWV )RU H[DPSOH LQ In re E.S., the
tULEH¶V PRWLRQ WR LQWHUYHQH ZDV JUDQted. 964 P.2d 404 (Wash. App. 1998). However, the tribe did not
move to transfer the case to tribal court until three months later, 13 days before the termination trial was
set to begin. The state trial court held that this was an untimely motion to transfer jurisdiction and the
Washington appellate court upheld the trial court, even though the tribe stated that it was tribal policy to
IROORZ WKH FDVH LQ WKH VWDWH FRXUW XQWLO WKH ³PDWWHU JRHV EH\RQG IRVWHU FDUH SODFHPHQW´ Id. at 411. The
right to transfer jurisdictions requires respecting the numerous considerations that cause tribes to transfer
cases at different points in a proceeding or before or after specific proceedings as well as ultimately
respecting the language and intent of ICWA and support transfer as an important provision in the effort to
keep children connected to their culture and tribe.
Thus, this section of the Proposed Rule provides needed clarity concerning transfer and wisely forecloses
WKH³DGYDQFHGVWDJH´LQWHUSUHWDWLRQ of ³JRRGFDXVH´ to deny transfer.
23.116 What are the criteria and procedures for ruling on transfer petitions?
Provision (a) LQ WKLV VHFWLRQ RI WKH 3URSRVHG 5XOH VWDWHV ³8SRQ UHFHLSW RI D SHWLWLRQ WR WUDQVIHU E\ D
SDUHQW ,QGLDQFXVWRGLDQ RUWKH,QGLDQFKLOG¶VWUibe, the State court must transfer the case unless any of
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the following criteria are met: (1) Either parent objects to such transfer; (2) The tribal court declines the
WUDQVIHU RU   7KH FRXUW GHWHUPLQHV WKDW JRRG FDXVH H[LVWV IRU GHQ\LQJ WKH WUDQVIHU´ 80 Fed. Reg. at
14,890.
We recommend the following changes:
 Clarify that either parent has the right to object to a transfer provided that the objection is put into
writing and the consequences of the objection have been described to the parent. This additional
procedure will ensure that an objection is made only after parents have been afforded the opportunity
to make an informed decision.
 Clarify that a parent whose parental rights have been terminated by tribal or state court order no
longer has the right to object to transfer to tribal court. The right to object to a transfer is a right
reserved for legal parents²parents whose rights are intact.
23.117 +RZLVDGHWHUPLQDWLRQRI³JRRGFDXVH´QRWWRWUDQVIHUPDGH"
Provision (d) states, ³,Q DGGLWLRQ LQ GHWermining whether there is good cause to deny the transfer, the
FRXUWPD\QRWFRQVLGHU  7KH,QGLDQFKLOG¶VFRQWDFWVZLWKWKHWULEHRUUHVHUYDWLRQ  6RFLR-economic
conditions or any perceived inadequacy of tribal or BIA social services or judicial systems; or (3) The tribal
FRXUW¶VSURVSHFWLYHSODFHPHQWIRUWKH,QGLDQFKLOG´ 80 Fed. Reg. at 14,890.
We enthusiastically support the inclusion of this provision in the final rule. ICWA itself states that state
FRXUWV ³VKDOO WUDQVIHU´ DEVHQW ³JRRG FDXVH´ 7KH PDQGDWRU\ ³VKDOO´ LQGLFDWHV WKDW ³JRRG FDXVH´ LV EHVW
read as a narrow exception to an otherwise firm requirement. Further, the Supreme Court has stated that
,&:$ UHFRJQL]HV WULEDO FRXUWV¶ FRQFXUUHQW DQG presumptive jurisdiction over Indian child custody cases
where the child is domiciled outside of Indian Country. 25 U.S.C. § 1911(b); Holyfield, 490 U.S. at 36.
$FFRUGLQJWRWKHOHJLVODWLYHKLVWRU\WKH³JRRGFDXVH´SURYLVLRQRI E RI,&:$³LVLQWHQGHGWRSHUPLW
a State court to apply a modified doctrine of forum non conveniens, in appropriate cases, to insure that
WKHULJKWVRIWKHFKLOGDVDQ,QGLDQWKH,QGLDQSDUHQWVRUFXVWRGLDQDQGWKHWULEHDUHIXOO\SURWHFWHG´+5
Rep. No. 95-1386, at 21; Yavapai-Apache Tribe v. Mejia, 906 S.W.2d 152, 165 (Tex. Ct. App. 1995). The
³JRRGFDXVH´SURYLVLRQVKRXOGWKHUHIRUHEHUHDGZLWKWKHSULPDU\FRQVLGHUDWLRQRISURWHFWLQJWKHFKLOG¶V
SDUHQWV¶DQGWULEH¶VULJKWVXQGHU,&:$UDWKHUWKDQFLUFXPYHQWLQJWKHSURWHFWLRQVRIWKH$FW
In spite of the Supreme Court interpretation in Holyfield and the legislative history, and partially because
of the expansive definition of ³JRRGFDXVH´ offered by the 1979 ICWA guidelines, 44 Fed. Reg. 67,584,
67,591 (Nov. 26, 1979) state courts have misinterpreted ICWA and incoQVLVWHQWO\OLPLWHGWULEHV¶ULJKWVWR
transfer under the Act for a variety of reasons and under a variety of analyses. See, generally, B.J. Jones,
Mark Tilden, & Kelly Gaines-Stoner, The Indian Child Welfare Act Handbook: A Legal Guide to the
Custody and Adoption of Native American Children, 59-69 (2008). The updated and now effective
Guidelines, however, OLPLWWKHDSSURSULDWHFRQVLGHUDWLRQVIRUDGHWHUPLQDWLRQRI³JRRGFDXVH´LQOLQHZLWK
legislative intent and Supreme Court precedent. BIA Guidelines, C.3. The Proposed Rule does the same.
We strongly support the inclusion of this provision in the final rule.
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We recommend the following change:
 Include a provision stating that the transfer of the proceeding pursuant to ICWA is does not allow for a
determination with regard to the best interest of the Indian child. Some state courts have denied
transfer to tribal court on the grounds that it is not in the best interests of the Indian child. See, e.g.,
Matter of Appeal in Maricopa County, 667 P.2d 228 (Ariz. Ct. App. 1983) (best interest test used to
avoid transfer); Matter of Adoption T.R.M., 525 N.E.2d 298, 307-08 (Ind. 1988) (same). This
interpretation of the law is counter to the intent of the transfer provision and the purpose of ICWA. As
stated by the North Dakota Supreme Court:
Although one of the goals of ICWA is to protect the best interests of an Indian child ... the issue
here is the threshold question regarding the proper forum for that decision.... the best interest of
the child is not a consideration for the threshold determination of whether there is good cause
not to transfer jurisdiction to a tribal court.
In re A.B, 663 N.W.2d 625, 633-34 (N.D. 2003) (emphasis added). Stated differently by the Nebraska
Supreme Court:
For a court to use this standard when deciding a purely jurisdictional matter, alters
the focus of the case, and the issue becomes not what judicial entity should decide
custody, but the standard by which the decision itself is made. The utilization of the
best interest standard and fact findings made on that basis reflects the AngloAmerican legal system's distrust of Indian legal competence by its assuming that an
Indian determination would be detrimental to the child.
In re Interest of Zylena R., 825 N.W.2d 173, 185 (Neb. 2012). Many courts have followed similar
reasoning to hold that best interests should not be a factor in resolving the issue of whether there is
³good cause´ to deny a motion to transfer a case involving an Indian child from state court to tribal
court. People in Interest of J.L.P., 870 P.2d 1252 (Colo. App.1994); Matter of Ashley Elizabeth R.,
863 P.2d 451 (N.M. Ct. App.1993); In re Armell, 550 N.E.2d 1060 (Ill. App. Ct. 1990);Yavapai-Apache
Tribe v. Mejia, 906 S.W.2d 152, 169 (Tex.App.1995). The final rule should clarify that best interest,
should not be a reason to find ³good cause´ to deny transfer, and the best interest test should not be
employed to determine if transfer is appropriate.
Provision (e) RIWKLVVHFWLRQRIWKH3URSRVHG5XOHVWDWHV³7KHEXUGHQ of establishing good cause not to
WUDQVIHULVRQWKHSDUW\RSSRVLQJWUDQVIHU´)HG5HJDW
We recommend the following change:
 $GG³E\FOHDUDQGFRQYLQFLQJHYLGHQFH´WRWKHHQGRIWKLVVWDWHPHQW3URYLGLQJWKLVVWDQGDUGRISURRI
for the deterPLQDWLRQ RI ³JRRG FDXVH´ ZLOO JLYH state courts much-needed guidance for evaluating
ZKHWKHU³JRRGFDXVH´H[LVWV,QDGGLWLRQHVWDEOLVKLQJDIHGHUDOVWDQGDUGZLOOSURPRWHFRQVLVWHQF\DQG
prevent state courts from adopting a lesser standard. Most courts havHKHOGWKDW³JRRGFDXVHWR´QRW
WR WUDQVIHU PXVW EH VKRZQ E\ ³FOHDU DQG FRQYLQFLQJ HYLGHQFH´ See, e.g., In re M.E.M., 635 P.2d
1313, 1317 (Mont. 1981); In re Armell, 550 N.E.2d 1060, 1064 (Ill. App. Ct. 1990); In re S.W., 41 P.3d
1003, 1013 (Okla. Civ. App. 2002). A high standard is consistent with the underlying philosophy of
the ICWA that a tribal forum is preferred for such determinations. Nevertheless, some courts have
used lower standards. See, e.g., In re J.L.P., 870 P.2d 1256 (Colo. Ct. App. 1994) (using abuse of
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discretion standard). Interestingly, the Supreme Court of South Dakota previously adopted an abuse
of discretion standard, but reversed that ruling and adopted the clear and convincing standard in In re
T.I (707 N.W.2d 826, 833-34 (S.D. 2005)), concluding that mere discretion to override the
presumption of tribal court jurisdiction is inconsistent with congressional intent. Id.
23.118 What happens when a petition for transfer is made?
Provision (a) RIWKLVVHFWLRQVWDWHV³8SRQUHFHLSWRIDWUDQVIHUSHWLWLRQWKH6WDWHFRXUWPXVWSURPSWO\QRWLI\
the tribal court in writing of the transfer petition and request a response regarding whether the tribal court
wishes to decline the transfer. The notice should specify how much time the tribal court has to make its
decision; provided that the tribal court must be provided 20 days from receipt of notice of a transfer
SHWLWLRQWRGHFLGHZKHWKHUWRDFFHSWRUGHFOLQHWKHWUDQVIHU´)HG5HJDW-91.
We recommend the following change:
 Current language should be changed to state, in accordance with 25 U.S.C. § 1911(b), that ³the case
shall be transferred unless the Tribal Court files a declination.´ ICWA does not require a response
regarding declination prior to a transfer of a case to tribal court²the tribal court may decline
jurisdiction, but it is not required to affirmatively accept jurisdiction before transfer. This provision
should mirror the corresponding provision in the Act.
23.120 What steps must a party take to petition a state court for certain actions involving an Indian child?
Provision (a) of tKLV VHFWLRQ RI WKH 3URSRVHG 5XOH VWDWHV ³$Q\ SDUW\ SHWLWLRQLQJ D 6WDWH FRXUW IRU IRVWHU
care placement or termination of parental rights to an Indian child must demonstrate to the court that prior
to, and until the commencement of, the proceeding, active efforts have been made to avoid the need to
remove the Indian child from his or her parents or Indian custodians and show that those efforts have
EHHQXQVXFFHVVIXO´)HG5HJDW
We recommend the following change:
 We incorporate our comments under Section 23.2, above, on the effects of the holding of Baby Girl
on the active efforts requirement. We reiterate here that the final rule should make clear that Baby
Girl's holding is relevant only in private adoption cases when a parent has not had ³FRQWLQXHG
FXVWRG\´RIWKHFKLOGDQGKDVDEDQGRQHGWKHFKLOG
Provision (b) RI WKLV VHFWLRQ RI WKH 3URSRVHG 5XOH VWDWHV ³$FWLYH HIIRUWV PXVW EH GRFXPHQWHG LQ GHWDLO
and, to the extent possible, should involve and use the available resources of the extended family, the
FKLOG¶V ,QGLDQ WULEH ,QGLDQ VRFLDO VHUYLFH DJHQFLHV DQG LQGLYLGXDO ,QGLDQ FDUHJLYHUV´  )HG 5HJ DW
14,891.
We recommend the following change:
 Specify the standard of proof required to make a finding of ³active efforts.´ The standard of proof that
LVWREHXVHGDWHDFK,&:$SURFHHGLQJWRGHWHUPLQHZKHWKHU³FRQWLQXHGFXVWRG\RIWKHFKLOGLVOLNHO\
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WRUHVXOWLQVHULRXVSK\VLFDORUHPRWLRQDOKDUP´LVFOHDUO\VWDWHGLQWKHVWDWXWH86& H  
(f). State courts have found thatDVDUHVXOWWKHEXUGHQRISURRIRI³DFWLYHHIIRUWV´LVWKHVDPHDVWKH
burden of the underlying decision. In re L.N.W., 457 N.W.2d 17 (Iowa Ct. App. 1990); In re Morgan,
364 N.W.2d 754 (Mich. Ct. App. 1985); In re Kreft, 384 N.W.2d 843 (Mich. Ct. App. 1986); In re
M.S.S., 465 N.W.2d 412 (Minn. Ct. App. 1991); In re G.S., 59 P.3d 1063 (Mont. 2002); In re Enrique
P., 709 N.W.2d 676 (Neb. Ct. App. 2006); In re S.R., 323 N.W.2d 885 (S.D. 1982); In re P.B., 371
N.W.2d 366 (S.D. 1985); In re D.S.P., 480 N.W.2d 234 (Wis. 1992). Thus, for foster care
proceedings, ³active efforts´ must be shown by clear and convincing evidence, and for termination of
parental rights proceedings, ³active efforts´ must be shown beyond a reasonable doubt.
Clarity on this issue is incredibly important because there are some cases that find a lesser burden of
proof when making a finding of ³active efforts.´ E.A. v. State, 46 P.3d 986 (Alaska 2002); In re
Hannah S., 48 Cal. Rptr. 3d 605 (Ct. App. 2006); In re Baby Boy Doe, 902 P.2d 477 (Idaho 1995); In
re Cari B., 763 N.E.2d 917 (Ill. App. Ct. 2002); In re A.P., 961 P.2d 706 (Kan. Ct. App. 1998); In re
Annette P., 589 A.2d 924 (Me. 1991); In re M.S., 2001 ND 68, 624 N.W.2d 678; In re Charles, 688
P.2d 1354 (Or. Ct. App. 1984); In re D.A.C., 933 P.2d 993 (Utah Ct. App. 1997); In re A.M., 22 P.3d
828 (Wash. Ct. App. 2001).
Specifying the standard of proof will provide state courts with the evidentiary standard necessary to
determine if ³active efforts´ have been made under the law. Establishing a federal standard will also
promote consistency, ensuring that all parents and children are protected equally, regardless of their
jurisdiction.
23.121 What are the applicable standards of evidence?
Provision (a) of this section of the ProposeG5XOHVWDWHV³7KHFRXUWPD\ QRW LVVXHDQRUGHUHIIHFWLQJD
foster care placement of an Indian child unless clear and convincing evidence is presented, including the
WHVWLPRQ\RIRQHRUPRUHTXDOLILHGH[SHUWZLWQHVVHVGHPRQVWUDWLQJWKDWWKHFKLOG¶VFRQWLnued custody with
WKHFKLOG¶VSDUHQWVRU,QGLDQFXVWRGLDQLVOLNHO\WRUHVXOWLQVHULRXVSK\VLFDOGDPDJHRUKDUPWRWKHFKLOG´
80 Fed. Reg. at 14,891.
We recommend the following change:
 ICWA requires a finding by clear and convincing evidence at the fostHU FDUH SURFHHGLQJ WKDW ³WKH
continued custody of the child by the parent or Indian custodian is likely to result in serious emotional
or SK\VLFDO GDPDJH WR WKH FKLOG´ 7KLV DSSHDUV WR EH D FOHULFDO HUURU WKH ODQJXDJH RI WKLV SURYLVLRQ
should match the language of the Act DQGLQFOXGH³HPRWLRQDORU´EHIRUHSK\VLFDOGDPDJHWRWKHFKLOG.
Provision (b) RI WKLV VHFWLRQ RI WKH 3URSRVHG 5XOH VWDWHV ³7KH FRXUW PD\ QRW RUGHU D WHUPLQDWLRQ RI
SDUHQWDOULJKWVXQOHVVWKHFRXUW¶VRUGHULVVXSSRUWHGE\HYLGHQFHEH\RQG a reasonable doubt, supported
by the testimony of one or more qualified expert witnesses, that continued custody of the child by the
SDUHQWRU,QGLDQFXVWRGLDQLVOLNHO\WRUHVXOWLQVHULRXVSK\VLFDOGDPDJHRUKDUPWRWKHFKLOG´Id.
We recommend the following change:
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 ICWA requires a finding beyond a reasonable doubt that at the termination of parental rights
SURFHHGLQJWKDW³WKHFRQWLQXHGFXVWRG\RIWKHFKLOGE\WKHSDUHQWRU,QGLDQFXVWRGLDQLVOLNHO\WRUHVXOW
in serious emotional or physical damage tR WKH FKLOG´ 7KLV DSSHDUV WR EH D FOHULFDO HUURU WKH
language of this provision should match the language of the Act.
 Address the consequences of Adoptive Couple v. Baby Girl regarding evidentiary standards, and
clarify that this heightened standard must be provided in all cases except those private adoption
cases where a parent has not had continued custody of the Indian child being adopted.
Baby Girl held that in cases that involve an attempted voluntary adoption by a birth mother where a
birth father has not had prior legal or physical custody, the protections of § 1912(f) will not apply. 133
S. Ct. 2552. Baby Girl IRFXVHGRQWKHVSHFLILFODQJXDJHRI³FRQWLQXHGFXVWRG\´XVHGLQWKLVVWDWXWRU\
provision. Id. at 2560-62. The Court interpreted this language with reference to the dictionary
GHILQLWLRQV RI ³FRQWLQXHG´ DQG FRQFOXGHG WKDW D SDUHQW PXVW KDYH KDG HLWKHU SULRU SK\VLFDO RU OHJDO
custody of the child at some point before the termination of parental rights proceeding in order to
invoke the protections of this section. Id. at 2560. In other words, the Court found that this provision
VKRXOG QRW DSSO\ ³ZKHQ WKH ,QGLDQ SDUHQW never KDG FXVWRG\ RI WKH ,QGLDQ FKLOG´ Id. (emphasis
added).
In his concurrence, Justice Breyer limited his agreement, which was necessary to achieve the five
vote majority. Id. DW  %UH\HU - FRQFXUULQJ  %UH\HU¶V FRQFXUUHQFH OLPLWHG WKH VFRSH RI WKH
&RXUW¶VKROGLQJWRWKHIDFWXDOFLUFXPVWDQFHVLQWKHFDVHLQVLVWLQJWKDWWKHGHFLVLRQ³GHFLGHGQRPRUH
WKDQ LV QHFHVVDU\´ Id )XUWKHU VXSSRUW IRU D QDUURZ UHDGLQJ RI WKH &RXUW¶V UXOLQJ OLPLWLQJ LWV
application to termination petitions that are filed in the context of contested private adoption
SURFHHGLQJV FDQ DOVR EH GHULYHG IURP WKH &RXUW¶V RYHUDOO DQDO\VLV  7KH &RXUW EDVHd its analysis
almost entirely upon the factual circumstances of this case, i.e., a dispute that arose in the context of
an attempted prior adoption, as opposed to the removal of a child by a non-Native governmental
authority.
Additionally, Justice Breyer enumerated certain circumstances where the Act may apply that would
1
not necessarily involve prior custody. Id. Thus, whether § 1912(f) will still apply to some sub-segment
of non-custodial parents even in a private adoption context, or will exclude all parents who have not
had prior custody, will be a question for courts interpreting this decision in the future.
The final rule should, therefore, make clear that § 1912(f) applies to all terminations of parental rights
outside of the narrow fact pattern of Baby Girl.
Provision (c) RI WKLV VHFWLRQ RI WKH SURSRVHG UXOH VWDWHV ³&OHDU DQG FRQYLQFLQJ HYLGHQFH PXVW VKRZ D
causal relationship between the existence of particular conditions in the home that are likely to result in
1

,QDJUHHLQJKHVWDWHGWKDWWKLVFDVHGRHVQRWLQYROYH³DIDWKHUZLWKYLVLWDWLRQULJKWVRUZKRKDVSDLGµDOORIKLVFKLOGVXSport
REOLJDWLRQ¶´³VSHFLDOFLUFXPVWDQFHVVXFKDVDIDWKHUZKRZDVGHFHLYHGDERXWWKHH[LVWHQFHRIWKHFKLOG´RU³DIDWKHUZKRwas
SUHYHQWHGIURPVXSSRUWLQJKLVFKLOG´6&WDW %UH\HU-FRQFXUULQJ 
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serious emotional or physical dDPDJH WR WKH SDUWLFXODU FKLOG ZKR LV WKH VXEMHFW RI WKH SURFHHGLQJ´ 
Fed. Reg. at 14,891.
We recommend the following change:
 The rules should require a causal relationship between the particular conditions and the risk of harm
both under the clear and convincing evidence standard (used in foster care proceedings) as well as
the beyond a reasonable doubt standard (used in termination of parental rights proceedings). The two
evidentiary standards used in ICWA are put forward in mirroring provisions; although the standards
are different, the requirement of a causal connection should apply to both. The same principles that
require a causal connection for a finding by clear and convincing evidence, which is currently stated
in the Proposed Rule, require this finding for the beyond a reasonable doubt standard under the Act.
This was omitted from the Proposed Rule. If the lesser standard of proof²³FOHDUDQGFRQYLQFLQJ´²
requires a causal connection, the higher standard²³EH\RQG D UHDVRQDEOH GRXEW´²surely does as
well. This oversight should be corrected.
Provision (d) RI WKLV VHFWLRQ RI WKH 3URSRVHG 5XOH VWDWHV ³(YLGHQFH WKDW RQO\ VKRZV WKH H[LVWHQFH RI
community or family poverty, isolation, single parenthood, custodian age, crowded or inadequate housing,
substance abuse, or nonconforming social behavior does not by itself constitute clear and convincing
HYLGHQFHWKDWFRQWLQXHGFXVWRG\LVOLNHO\WRUHVXOWLQVHULRXVHPRWLRQDORUSK\VLFDOGDPDJHWRWKHFKLOG´
80 Fed. Reg. at 14,891.
We recommend the following change:
 We incorporate our comments on Provision (c) of this section here. The final rule should clarify that
HYLGHQFHWKDWLVLQVXIILFLHQWWRPHHWWKH³FOHDUDQGFRQYLQFLQJ´VWDQGDUGLVOLNHZLVHLQVXIILFLHQWWRPHHW
WKH³EH\RQGDUHDVRQDEOHGRXEW´VWDQGDUG Thus the evidence listed in provision (d) as insufficient for
a finding of clear and convincing evidence should also be clarified as insufficient for findings beyond a
reasonable doubt. This clerical error should be corrected.
23.122 Who may serve as a qualified expert witness?
Provision (c) RI WKLV VHFWLRQ LQ WKH 3URSRVHG 5XOH VWDWHV ³3HUVRQV ZLWK WKH IROORZLQJ FKDUDFWHULVWLFV LQ
descending order, are presumed to meet the requirements for a qualified expert witness: (1) A member of
WKH,QGLDQFKLOG¶Vtribe who is recognized by the tribal community as knowledgeable in tribal customs as
they pertain to family organization and childrearing practices. (2) A member of another tribe who is
UHFRJQL]HG WR EH D TXDOLILHG H[SHUW ZLWQHVV E\ WKH ,QGLDQ FKLOG¶V WULbe based on their knowledge of the
GHOLYHU\ RI FKLOG DQG IDPLO\ VHUYLFHV WR ,QGLDQV DQG WKH ,QGLDQ FKLOG¶V WULEH   $ OD\SHUVRQ ZKR LV
UHFRJQL]HGE\WKH,QGLDQFKLOG¶VWULEHDVKDYLQJVXEVWDQWLDOH[SHULHQFHLQWKHGHOLYHU\RIFKLOGDQGIDPLO\
services to Indians, and knowledge of prevailing social and cultural standards and childrearing practices
ZLWKLQ WKH ,QGLDQ FKLOG¶V WULEH   $ SURIHVVLRQDO SHUVRQ KDYLQJ VXEVWDQWLDO HGXFDWLRQ DQG H[SHULHQFH LQ
the area of his or her specialty who can demonstrate knowledge of the prevailing social and cultural
VWDQGDUGVDQGFKLOGUHDULQJSUDFWLFHVZLWKLQWKH,QGLDQFKLOG¶VWULEH´)HG5HJDW
We recommend the following changes:
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 The first sentence is unclear as drafted. A technical amendment to clarify its intent is necessary. If all
of the persons listed are presumed to be TXDOLILHG H[SHUW ZLWQHVVHV ³4(:´ , the relevance of the
order in which they are listed is uncertain. The section should either (depending on the intent of DOI)
(1) say that the preferred QEW to testify in a case shall be determined pursuant to the following order,
RU  GHOHWHWKHZRUGV³LQGHVFHQGLQJRUGHU´
 This provision should make the most preferred QEW, or one of the presumed QEWs, any individual
designated by the tribe. The tribe will best know who is familiar with the child-rearing practices of its
community, and a tribally-designated QEW will best fulfill the purposes of this provision.
 This provision should take into account who is the most appropriate witness for a child whose tribe
has not yet been identified. Because the proposed rule requires that ICWA apply until it has been
GHWHUPLQHG WKDW D FKLOG LV QRW DQ ³,QGLDQ FKLOG´ DQG WKDW ,&:$-compliant emergency proceedings
occur no longer than 30 days after removal, hearings involving children whose tribal affiliation has not
yet been confirmed are likely to occur. This should be considered in this provision.
We recommend the following changes to this section as a whole:
 Clarify that this section does not preclude state courts from hearing testimony from other expert
witnesses in addition to the qualified expert witness required by ICWA. This will allay concerns
arising from contrary interpretations of this section and allow for courts to hear testimony from any
expert who may help the court make the best possible decisions with regard to children and families.
These additional experts, however, cannot replace, but will only supplement the qualified expert
witness required by ICWA.
 This section should include a provision (d) that clarifies the purpose of QEWs²specifically, that
WHVWLPRQ\ IURP DW OHDVW RQH H[SHUW WKDW XQGHUVWDQGV WKH ,QGLDQ WULEH¶V FXOWXUH DQG FXVWRPV DV WKH\
pertain to child-rearing practices is essential before a foster care placement is made, or an order
terminating parental rights is entered.
 Clarify that the failure to use an expert witness deprives a court of authority to find that the statutory
burden of proof in § 1912(e) and (f) has been met, and is grounds for a reversal under § 1914. In re
N.L., 754 P.2d 863 (Okla. 1988); In re M.H., 691 N.W.2d 622 (S.D. 2005).
23.123 What actions must an agency and state court undertake in a voluntary proceeding?
7KLVVHFWLRQRIWKHSURSRVHGUXOHVWDWHV³ D $JHQFLHVDQG6WDWHFRXUWVPXVWDVNZKHWKHUDFKLOd is an
Indian child in any voluntary proceeding under § 23.107 of these regulations. (b) Agencies and State
courts must provide the Indian tribe with notice of the voluntary child custody proceedings, including
applicable pleadings or executed consents, aQG WKHLU ULJKW WR LQWHUYHQH XQGHU   RI WKLV SDUW´ 
Fed. Reg. at 14,891.
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We enthusiastically support the inclusion of a voluntary notice requirement in the final rule. We
incorporate our comments above on § 23.111(a) of the Proposed Rule and reiterate that notice in all
proceedings is essential to determine whether a child is an "Indian child," as well as to achieve the
purpose of ICWA to protect the rights of tribes along with those of parents and children.
23.124 How is consent obtained?
Provision (b) RIWKLVVHFWLRQRIWKH3URSRVHG5XOHVWDWHV³3ULRUWRDFFHSWLQJWKHFRQVHQWWKHFRXUWPXVW
explain the consequences of the consent in detail, such as any conditions or timing limitations for
withdrawal of consent and if applicable, the point at ZKLFKVXFKFRQVHQWLVLUUHYRFDEOH´)HG5HJDW
14,891.
We recommend the following change:
 ,QFOXGHDUHTXLUHPHQWWKDW³ULJKWVDVDSDUHQWXQGHU,&:$´DVZHOODVFRQVHTXHQFHVRIFRQVHQWEH
explained at the point of consent. This addition will guarantee that parents are able to make a fully
informed decision regarding relinquishment.
23.125 What information should a consent document contain?
We recommend the following changes:
 Add an additional provision (c) to this section, providing that any consent not executed as described
in this section is not binding. This will clarify that these provisions are mandatory, not suggested, and
will guarantee that Indian parents and families are fully protected when voluntary proceedings occur.
 Clarify that the right to withdraw consent cannot be waived, as this is a guaranteed statutory right that
should be protected. Congress was very concerned about voluntary proceedings and parents¶ rights
when it enacted ICWA. As the sponsor of the ICWA (Senator Abourezk) oEVHUYHG³>S@DUWO\EHFDXVHRI
the decreasing numbers of Anglo children available for adoption and changing attitudes about interracial
DGRSWLRQVWKHGHPDQGIRU,QGLDQFKLOGUHQKDVLQFUHDVHGGUDPDWLFDOO\´&RQJ5HF  
See also 1974 SenatH+HDULQJDW ³>,QGLDQ@,QIDQWVXQGHU\HDUROGDUHDGRSWHGDW>D@UDWH
percent greater than the rate of non-,QGLDQVLQWKHVWDWHRI0LQQHVRWD´
6HQDWRU $ERXUH]N¶V VWDWHPHQW ZDV DQ DFFXUDWH UHIOHFWLRQ RI WKH KHDULQJV ZKLFK ZHUH UHSOHWH ZLWh
testimony about public and private agencies and private attorneys and their sometimes overzealous
pursuit of Indian children for adoption by non-Indians. See, e.g., 1974 Senate Hearing at 70 (referring to
WKHDGRSWLRQV\VWHPDVD³JUH\PDUNHW´EHFDXVH³WKHUH¶VWUHPHQGRXVSUHVVXUHWRDGRSW,QGLDQFKLOGUHQ
RUKDYH,QGLDQFKLOGUHQDGRSWHGRXW´  WHVWLPRQ\RI%HUWUDP+LUVFKIRU$$,$  idDW FDOOLQJIRU³DQ
investigation of agencies who deal with the Indian adoptions and make them accountable for the
mHWKRGV WKH\ XVH IRU WUDQVSRUWLQJ ,QGLDQ FKLOGUHQ DFURVV WKH VWDWH OLQHV DQG WKH &DQDGLDQ ERUGHUV´ 
(testimony of Esther Mays, Native American Child Protection Council); 1977 Senate Hearing at 359.
Private adoption . . . process involves doctors and private attorneys who arrange for adoptions of
WKHLU,QGLDQFOLHQW¶VFKLOGUHn to a non-Indian through their attorney directly through a court . . . All
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of us are aware of the adoption black market that has blossomed due to the effects of modern family
planning efforts. Some people will pay thousands of dollars for a child. It is also well-known that
Indian children have always been a prize catch in the field of adoption.
Statement of Don Milligan, State of Washington, Department of Social and Health Services). Moreover,
many "voluntary" consents are not truly voluntary. House Report 95-1386 at 11. Consents in voluntary
DGRSWLRQFDVHVZHUHVRPHWLPHV³FRHUFHG´RULQGXFHGE\³WULFNHU\´See, e.g., 1974 Senate Hearing at
23 and 222-23 (testimony about woman who was tricked into signing a form which she was told would
allow two non-Indian women to take her child for a short visit, but which in reality was a consent to
DGRSWLRQDQGDGLVFXVVLRQRISDUHQWVZKRKDYHEHHQ³LQGXFHGWRZDLYHWKHLUSDUHQWDOULJKWs voluntarily
ZLWKRXW XQGHUVWDQGLQJ WKH LPSOLFDWLRQV´   $V 6HQDWRU $ERXUH]N VXPPDUL]HG LW ZDV DVVHUWHG WKDW ³LQ
many cases they [parents] were lied to, they were given documents to sign and they were deceived
DERXWWKHFRQWHQWVRIWKHGRFXPHQWV´6enate Hearing at 463. Many of these practices continue
today.
For these reasons, the right to withdraw consent must be protected and cannot be waived.
23.127 How is withdrawal of consent to a voluntary adoption achieved?
Provision (a) of this section RIWKH3URSRVHG5XOHVWDWHV³$FRQVHQWWRWHUPLQDWLRQRISDUHQWDOrights may
be withdrawn by the parent at any time prior to entry of a final decree of voluntary termination or adoption,
whichever occurs later. To withdraw consent, the parent must file, in the court where the consent is filed,
DQLQVWUXPHQWH[HFXWHGXQGHURDWKDVVHUWLQJKLVRUKHULQWHQWLRQWRZLWKGUDZVXFKFRQVHQW´)HG5HJ
at 14,892.
:HHQWKXVLDVWLFDOO\VXSSRUWWKHLQFOXVLRQRIWKHODQJXDJH³ZKLFKHYHURFFXUVODWHU´7KLVH[SOLFLWLnclusion,
in line with previous interpretations of the statute and with the previous guidelines, ensures the protection
of parents' rights in voluntary proceedings under the Act. Under § 1913(c), a parent may withdraw
voluntary consent to termination of parental rights for any reason and at any time prior to the entry of a
final decree of termination of parental rights. The time between when the consent is given and a final
decree of termination of parental rights is entered varies from state to state. In some states, voluntary
termination of parental rights is a separate proceeding, and a decree terminating parental rights is
entered soon after the consent is given. In other states, parental rights are terminated at the same time
an adoption decree is entered, and some time may pass between the execution of a consent to an entry
of a decree terminating parental rights. Making clear that consent can be withdrawn any time before the
later RIWKHVHWZRHYHQWVHQVXUHVWKDWSDUHQWV¶ULJKWVDUHFRQVLVWHQWDFURVVDll states.
Once a termination decree has been entered, the consent to termination can no longer be withdrawn.
Some states have laws that provide that a consent to termination of parental rights becomes irrevocable
before the entry of a termination decree when executed according to specific procedures. Such consents
are preempted by the express language of § 1913(c) of ICWA; the parent of an Indian child can withdraw
their consent to termination any time before a decree terminating parental rights is entered by a court.
Quinn v. Walters, 845 P.2d 206 (Or. Ct. App. 1993), rev'd on other grounds, 881 P.2d 795 (Or. 1994).
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23.128 When do the placement preferences apply?
Provision (b) RIWKLVVHFWLRQRIWKH3URSRVHG5XOHVWDWHV³7KHDJHQF\VHHNLQJDSUHDGRSWLYe,
adoptive or foster care placement of an Indian child must always follow the placement preferences. If the
agency determines that any of the preferences cannot be met, the agency must demonstrate through
clear and convincing evidence that a diligent search has been conducted to seek out and identify
placement options that would satisfy the placement preferences specified in §§ 23.129 and 23.130 of
these regulations, and explain why the preferences could not be met. A search should include notification
about the placement proceeding and an explanation of the actions that must be taken to propose an
DOWHUQDWLYH SODFHPHQW WR   7KH ,QGLDQ FKLOG¶V SDUHQWV RU ,QGLDQ FXVWRGLDQV   $OO RI WKH NQRZQ RU
UHDVRQDEO\ LGHQWLILDEOH PHPEHUV RI WKH ,QGLDQ FKLOG¶V H[WHQGHG IDPLO\ PHPEHUV   7KH ,QGLDQ FKLOG¶V
tribe; (4) In the case of a foster care or preadoptive placement: (i) All foster homes licensed, approved, or
VSHFLILHGE\WKH,QGLDQFKLOG¶VWULEHDQG LL $OO,QGLDQIRVWHUKRPHVORFDWHGLQWKH,QGLDQFKLOG¶s State of
domicile that are licensed or approved by any authorized non-,QGLDQOLFHQVLQJDXWKRULW\´)HG5HJDW
14,892.
We recommend the following changes:
 0RGLI\WKHODQJXDJHLQ E  WRUHDG³All of the known, or reasonably identifiable, adult members of
WKH,QGLDQFKLOG¶VH[WHQGHGIDPLO\´WRHQVXUHWKDWQRWLFHLVVHQWRQO\WRDGXOWIDPLO\PHPEHUV²those
who would be suitable placements for a child.
 Clarify that provision (b)(2) reflects the requirements of the Fostering Connections to Success Act,
and should include an exception similar to the one in that act, specifically that exceptions to notice are
possible in the case of family or domestic violence. 42 U.S.C. § 671(a)(29) SURYLGHVWKDW³ZLWKLQ
days after the removal of a child from the custody of the parent or parents of the child, the State shall
exercise due diligence to identify and provide notice to the following relatives: all adult grandparents,
all parents of a sibling of the child, where such parent has legal custody of such sibling, and other
adult relatives of the child (including any other adult relatives suggested by the parents), subject to
exceptions due to family or domestic violence´ 
 Clarify in provision (b)(4)(i) that notice need only to be sent to those families/foster homes identified
by the tribe as available for placements; this will avoid unnecessary or inappropriate notice.
 &KDQJHSURYLVLRQ E  LL WRUHTXLUHWKDWQRWLFHEHVHQWWRWKHKRPHVRI³$OO,QGLDQIRVWHUKRPHV
located within reasonable proximity to WKHFKLOG¶VKRPHWKDWDUHDXWKRUL]HGRUDSSURYHGE\DQ\
authorized non-,QGLDQOLFHQVLQJDXWKRULW\´7KLVFKDQJHUHFRJQL]HVWKHVWDWXWRU\SUHIHUHQFHWRSODFH
children in proximity to their parents, which promotes reunification. This addition will also eliminate the
artificial limitation that the placement home be located within the same state. See 25 U.S.C. § 1915(b)
³7KHFKLOGVKDOODOVREHSODFHGZLWKLQUHDVRQDEOHSUR[LPLW\WRKLVRUKHUKRPHWDNLQJLQWRDFFRXQW
DQ\VSHFLDOQHHGVRIWKHFKLOG´
We also recommend the following additions:
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 Add a provision (f) specifically addressing Baby Girl¶VOLPLWDWLRQRQWKHDSSOLFDWLRQRIWKHSODFHPHQW
preferences. Baby Girl KHOGWKDWWKHSODFHPHQWSUHIHUHQFHVSURYLVLRQLVLQDSSOLFDEOH³LIQRDOWHUQDWLYH
party thDWLVHOLJLEOHWREHSUHIHUUHGXQGHU D KDVFRPHIRUZDUG´Baby Girl, 133 S.Ct. at 2564.
This additional provision should define what a person needs to do to demonstrate that he or she is
willing to adopt/has come forward to adopt²which was left undefined by Baby Girl. This will help to
clarify the ambiJXLWLHVLQWKH&RXUW¶VGHFLVLRQ Leaving it unaddressed will invite courts to misinterpret
the decision through an expansive reading that keeps children from placements with family and
community. See, e.g., Native Village of Tununak v. State of Alaska, 334 P.3d 165 (Alaska, 2014)
³1DWLYH9LOODJHRI7XQXQDN,,´).
:HVXJJHVWWKHIROORZLQJODQJXDJH³)RUWKHSXUSRVHVRIWULJJHULQJDSSOLFDWLRQRIWKHSODFHPHQW
preferences in an adoption proceeding, a party shall be deemed as having demonstrated that he or
she is willing to adopt a particular child if (1) the individual so informs the court orally during a court
proceeding or in writing or (2) an agency or tribe informs the court orally in a court proceeding or in
writing that a specific individual or individuals has indicated to the agency or tribe that they are willing
WRDGRSWWKHFKLOG$QDJHQF\PXVWLQIRUPWKHFRXUWZKHQHYHULWKDVEHHQVRQRWLILHG´See Alaska
Admin. Code tit. 7, § 54.600.
Baby Girl did not bar requiring a search for eligible preferred placement who can then demonstrate a
willingness to adopt as required to trigger the placement preferences. The regulations should clarify
that requiring a diligent search for eligible preferred placements, as currently included, is permitted
and necessary after Baby Girl in all adoption proceedings.
Finally, Baby Girl involved the narrow fact pattern: a difference of opinion between two parents as to
whether to put a child up for adoption, not an adoption after a state agency terminated parental rights.
133 S. Ct. at 2558. This provision should, therefore, be limited to only those situations with similar fact
patterns and clarify that the Baby Girl holding has no effect on public child welfare adoptions. In the
alternative, this provision should clarify that public child welfare systems are obligated to support the
HIIRUWVRIDOODGRSWLYHSDUWLHVWRVKRZWKHLU³ZLOOLQJQHVVWRDGRSW´²even if this means supporting
multiple potential adoptive families. For example, the state must support both a foster home
interested in adopting and a family member who has indicated interest but was not previously a
placement resource because of their distance from the child. This may require the state to provide or
pay for an attorney for both families, to provide an opportunity for both parties to establish a desire to
adopt on the record, and/or to formally inform the court itself of both parties¶ desires to adopt.
23.129 What placement preferences apply in adoptive placements?
7KLVVHFWLRQRIWKH3URSRVHG5XOHVWDWHV³3UHIHUHQFHPXVWEHJLYHQLQGHVFHQGLQJRUGHUDVOLVWHGEHORZ
to placement of the child with (1) A member of the child's extended family; (2) Other members of the
Indian child's tribe; or (3) Other ,QGLDQ IDPLOLHV LQFOXGLQJ IDPLOLHV RI XQZHG LQGLYLGXDOV´ ,Q DGGLWLRQ WKH
FRXUWVKRXOGZKHUHDSSURSULDWH³DOVRFRQVLGHUWKHSUHIHUHQFHRIWKH,QGLDQFKLOGRUSDUHQW´)HG5HJ
at 14,892.
We recommend the following change:
 Include a provision that allows consideration of a tULEH¶VUHFRPPHQGHGSODFHPHQWIRUDQ,QGLDQFKLOG
%\DGGLQJWKH³7ULEH¶VUHFRPPHQGHGSODFHPHQW´WRWKLVSURYLVLRQWKH,&:$UHJXODWLRQVZLOOWDNHLQWR
consideration tribal placement preferences as required by ICWA. 25 U.S.C. § 1915(c). ICWA provides
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WKDWDQ³,QGLDQFKLOG¶VWULEH>PD\@HVWDEOLVKDGLIIHUHQWRUGHURISUHIHUHQFHE\UHVROXWLRQ´86&
 F  %\ DGGLQJWKH³7ULEH¶VUHFRPPHQGHGSODFHPHQW´WRWKLVSURYLVLRQWKHUHJXODWLRQV ZLOOWDNH
into consideration Tribal custom, law, and practice when determining the welfare of Tribal children, in
accordance with the requirements of the statute.
Section 23.130: What placement preferences apply in foster care or preadoptive placements?
This section in the Proposed Rule states: ³,QDQ\IRVWHUFDUHRUSUHDGRSWLYHSODFHPHQWRIDQ,QGLDQFKLOG
SUHIHUHQFHLVJLYHQWRDPHPEHURIWKH,QGLDQFKLOG¶VH[WHQGHGIDPLO\DIRVWHUKRPHOLFHQVHGDSSURYHG
or specified by the Indian child's tribe, whether on or off the reservation; an Indian foster home licensed or
approved by an authorized non-Indian licensing authority; or an institution for children approved by an
Indian tribe or operated by an Indian organization which has a program suitable to meet the child's
QHHGV´)HG5HJat 14,892.
We recommend the following change:
 Include a provision that allows consideration of the tULEH¶V UHFRPPHQGHG SODFHPHQW IRU DQ ,QGLDQ
child. We incorporate our comments concerning Section 23.129 and reiterate the importance of
recognizing the trLEH¶VDELOLW\WRHVWDEOLVKXQLTXHSODFHPHQWSUHIHUHQFHVFKHPHVXQGHU,&:$
23.131 +RZLVDGHWHUPLQDWLRQIRU³JRRGFDXVH´WRGHSDUWIURPWKHSODFHPHQWSUHIHUHQFHVPDGH"
Provision (b) RIWKLVVHFWLRQVWDWHV³7KHSDUW\VHHNLQJGHSDUWXUHIURPWKHSUHIHUHnces bears the burden
RISURYLQJE\FOHDUDQGFRQYLQFLQJHYLGHQFHWKHH[LVWHQFHRIµJRRGFDXVH¶WRGHYLDWHIURPWKHSODFHPHQW
SUHIHUHQFHV´)HG5HJDW
We enthusiastically support the inclusion of this provision. This burden must be met by clear and
convincing evidence in order to effectuate the intent of the statute and the importance of the placement
preferences. In re S.E.G., 507 N.W.2d 872, 878 (Minn. Ct. App. 1993), UHY¶G RQ RWKHU JURXQGV, 521
N.W.2d 357 (Minn. 1994).
Provision (c) of this section of the Proposed Rule states: ³$GHWHUPLQDWLRQRIJRRGFDXVHWRGHSDUWIURP
the placement preferences must be based on one or more of the following considerations: (1) The
request of the parents, if both parents attest that they have reviewed the placement options that comply
with the order of preference. (2) The request of the child, if the child is able to understand and
comprehend the decision that is being made. (3) The extraordinary physical or emotional needs of the
child, such as specialized treatment services that may be unavailable in the community where families
who meet the criteria live, as established by testimony of a qualified expert witness; provided that
extraordinary physical or emotional needs of the child does not include ordinary bonding or attachment
that may have occurred as a result of a placement or the fact that the child has, for an extended amount
of time, been in another placement that does not comply with ICWA. (4) The unavailability of a placement
after a showing by the applicable agency in accordance with § 23.128(b) of this subpart, and a
determination by the court that active efforts have been made to find placements meeting the preference
criteria, but none have been located. For purposes of this analysis, a placement may not be considered
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unavailable if the placement conforms to the prevailing social and cultural standards of the Indian
FRPPXQLW\LQ ZKLFKWKH,QGLDQFKLOG¶VSDUHQW RUH[WHQGHGIDPLO\UHVLGHVRU ZLWKZKLFKWKH,QGLDQFKLOG¶V
SDUHQWRUH[WHQGHGIDPLO\PHPEHUVPDLQWDLQVRFLDODQGFXOWXUDOWLHV´)HG5HJDW
We enthusiastically support the inclusion of this provision in the final rule. We believe that it is vitally
important that ³JRRGFDXVH´ to deviate from the placement preferences be defined and limited. Currently,
nearly 56% of all native children live in non-Native adoptive homes, contrary to the placement
preferences of ICWA. Rose M. Kreider, Nat¶O&RXQFLOIRU$GRSWLRQ,QWHUUDFLDO$GRSWLYH)DPLOLHVDQG7KHLU
Children: 2008 in Adoption Factbook V, 109 (2011), available at https://www.adoptioncounci
l.org/publications/ adoption-factbook.html .
We specifically applaud the inclusion of subsection (c)(3). There are strong reasons to retain this
provision. The proposed section acts as a preventive measure to encourage compliance with ICWA.
Without this provision, those advocating for departure from the placement preferences may be rewarded
for the attachment or bonding that occurs from intentional or unintentional noncompliance with ICWA.
8QGHU,&:$³>L@QDQ\DGRSWLYHSODFHPHQWRIDQ,QGLDQFKLOd under State law, a preference shall be given,
LQWKHDEVHQFHRIJRRGFDXVHWRWKHFRQWUDU\WRDSODFHPHQWZLWK  DPHPEHURIWKHFKLOG¶VH[WHQGHG
IDPLO\   RWKHU PHPEHUV RI WKH ,QGLDQ FKLOG¶V WULEH RU   RWKHU ,QGLDQ IDPLOLHV´  86&   D
HPSKDVLV DGGHG  )XUWKHU ZKHQ D FRXUW DSSOLHV WKH SUHIHUHQFH UHTXLUHPHQWV XQGHU WKH ,&:$ ³WKH
VWDQGDUGVWREHDSSOLHG«shall be the prevailing social and cultural standards of the Indian community in
which the parent or extended family resides or with which the parent or extended family members
PDLQWDLQVRFLDODQGFXOWXUDOWLHV´86& G  HPSKDVLVDGGHG 
An initial placement may not be ICWA compliant for a number of reasons (e.g., emergency, determination
of tribal citizenship has not yet happened, no available Native homes, no initial diligent search for family),
but that initial non-compliant placement should not automatically become a permanent placement merely
because of the mistake of practitioners or the emergency nature of the circumstances. See In re C.H.,
997 P.2d 776, 783-4 (Mont. 2000) (finding that to allow normal emotional bonding to be considered good
FDXVHZRXOG³QHJDWHWKH,&:$SUHVXPSWLRQ´WKDWWKHVWDWXWRU\SUHIHUHQFHVDUHLQWKH,QGLDQFKLOG¶VEHVW
interests). Where it is nRW³certain that a child will experience trauma from a transfer of custody or develop
an attachment disorder, [t]he risk that a child might develop such problems in the future is simply too
nebulous and speculative a standard on which to determine that good cause exists to avoid the ICWA
placement preferences." In re MB, 204 P. 3d 1242 (Mont. 2009) (citing In re C.H., 997 P.2d at 783-4); see
also, In Matter of S.E.G., 521 N.W.2d 357, 363 (Minn. 1994) (finding that a child's need for permanence
may be considered in determining the child's extraordinary emotional needs, but does not alone constitute
³JRRGFDXVH´WRGHYLDWHIURPWKHDGRSWLRQSODFHPHQWSUHIHUHQFHV .
7KLV SURYLVLRQ HQVXUHV WKDW WKH KDUP FDXVHG E\ GHSDUWXUH IURP ,&:$¶V UHTXLUHPHQWV ZKHWKHU WKDW
departure is intentional or unintentional, can be corrected rather than compounded. Congress has
determined that placing Indian children with their families, with tribal members, or with other Indian
families is presumptively in their best interests. If more Indian children are placed in preferred placements
by reason of this proposal, then more children will have been placed consistent with their best interests.
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Two key considerations further justify inclusion of this provision in the final rule:
x Attachment theory, which is the underlying basis for the bonding/attachment criteria used by
courts, is based squarely on Western (i.e., Euro-American) cultural norms. See, generally, John
W. Berry et al., Cross-Cultural Psychology: Research and Applications (1992). The viability of its
application outside that context, particularly in the context of indigenous cultures, has been
questioned by a number of researchers and social scientists. See, e.g., Raymond Neckoway et
al., Rethinking the Role of Attachment Theory in Child Welfare Practice with Aboriginal People,
20 Canadian Social Work Review 105.
x

There has been increasing criticism of the use of bonding and attachment in child custody
proceedings and serious questions raised about how probative such evaluations are for all
children, not just Indian children. See, generally, David. E. Arrendondo & Leonard P. Edwards,
Attachment, Bonding, and Reciprocal Connectedness: Limitations of Attachment Theory in the
Juvenile and Family Court, 2 J. Center Families, Children & Courts 109, 122-3 (2000)(discussing
at length the difficulty with using bonding and attachment theory in family courts).

Details of these considerations can be found in a research memo completed by the Association of
$PHULFDQ,QGLDQ$IIDLUV ³$$,$´  and supported by Casey Family Programs, attached as an appendix to
$$,$¶VFRPPHQWV and Casey Family Programs¶ comments. We incorporate in entirety the contents of this
memo in our comments.
We recommend the following changes:
 Provision (c)(1) should be modified to provide that the request of both parents should be considered
where appropriate, and that parents¶ desire for a placement outside the preferences may constitute
³good cause,´ but is not automatically a reason to place outside the placement preferences. Rather, a
court should consider VXFK D UHTXHVW SHU WKH ODQJXDJH RI ,&:$   86&   G  ³:KHUH
appropriate, the preference of the Indian child or parent shall be considered´ 7KHFRXUWVKRXOGZHLJK
WKH SDUHQWV¶ UHTXHVW with the impact it will have on the child to be placed outside the placement
preferences to determine whether ³good cause´ exists.
 Provision (c)(2) should be modified to include an additional requirement that the child be mature
enough to understand the weight and consequences of her or his decision. &HUWDLQO\ FKLOGUHQ¶V
decisions and opinions should always be heard and considered. However, EHFDXVHRI,&:$¶VFOHDU
statement on where children should be placed, for a FKLOG¶V decision to be considered ³good cause,´
the maturity to understand the weight and consequences of the decision must be present. Twelve
year-olds may be the most appropriate age to ensure maturity and an understanding of
consequences. To determine an appropriate age, we suggest that the literature be reviewed (both
legal and social science) and a specific age be included in the final rule.
 Include a provision SURYLGLQJWKDWLIWKHFKLOG¶VWULEHDSSURYHVRIWKHSODFHPHQW³good cause´ exists to
depart from the preferences. Tribes sometimes decide that a placement with a non-preferred
SODFHPHQWLVLQWKHFKLOG¶VEHVWLQWHUHVWVDQGWKHVHUHJXODWLRQVVKRXOGGHIHUWRVXFKGHWHUPLQDWLRQV
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by a tribe who is acting as parens patriae. See State of Alaska, Dep't of Health and Social Services v.
Native Village of Curyung, 151 P.3d 388, 402 (Alaska 2006) (recognizing that Indian tribes have a
right to bring suit "as parens patriae to prevent future violations" of ICWA); see also Native Village of
th
Venetie IRA Council v. Alaska, 155 F.3d 1150, 1152 (9 Cir. 1998) (same); State v. Native Village of
Tanana, 249 P.3d 734, 736 (Alaska 2011) (same).
 CODULI\WKDW,&:$¶VSODFHPHQWSUHIHUHQFHVUHSUHVHQWWKHSUHVXPSWLYHEHVWLQWHUHVWRIWKHFKLOG³:KLOH
the best interests of the child is an appropriate and significant factor in custody cases under state law,
it is improper to apply a best interests standard when determining whether good cause exists to avoid
the ICWA placement preferences, because the ICWA expresses the presumption that it is in an
Indian child's best interests tREHSODFHGLQFRQIRUPDQFHZLWKWKHSUHIHUHQFHV´In re C.H., 997 P.2d
776, 783-4 (Mont. 2000).
 While the best interest of the child standard has long been used by courts and workers to determine
ZKDWVKRXOGEHGRQHZLWKDFKLOGLQWKHFRXUW¶VFDUH³>W@he best interests of the child standard, by its
very nature, requires a subjective evaluation of a multitude of factors, many, if not all of which are
LPEXHG ZLWKWKH YDOXHV RIPDMRULW\FXOWXUH´ In re S.E.G1:GDW$Q,QGLDQFKLOG¶V EHVW
interests will include different interests and needs than a non-Indian child. This does not mean that an
,QGLDQ FKLOG¶V EHVW LQWHUHVWV DUH LJQRUHG LQ ,&:$ SURFHHGLQJV ,W GRHV PHDQ WKDW DQ DQDO\VLV RI DQ
,QGLDQ FKLOG¶V EHVW LQWHUHVWV LV QHFHVVDULO\ EURDGHU WKDn a standard best interest analysis, and
LQFOXGHV WKH ,QGLDQ FKLOG¶V FRQQHFWLRQ WR KHU WULEDO LGHQWLW\ DQG FLWL]HQU\ (YHO\Q %ODQFKDUG The
Question of Best Interest in The Destruction of American Indian Families 60 (Steven Ungar ed. 1977);
In re C.H. 997 P.2d 776 (Mont. 2000).
 ³&RQJUHVVLQFRQMXQFWLRQZLWKQXPHURXV,QGLDQWULEDOJRYHUQPHQWVDQGWKH%XUHDXRI,QGLDQ$IIDLUV
KDVFDUHIXOO\DQGWKRXJKWIXOO\VHWRXWWKHQDWLRQ¶VSROLF\WRSUHYHQWWKHGHVWUXFWLRQRI,QGLDQIDPLOLHV
and Indian tribes and to protect the best interests of Indian children by preventing their removal from
WKHLU FRPPXQLWLHV´ In re S.E.G., 521 N.W.2d at 366. The Indian Child Welfare Act represents
&RQJUHVV¶VGHWHUPLQDWLRQRIWKHSUHVXPSWLYHEHVWLQWHUHVWVRI,QGLDQFKLOGUHQDQGLWs application to a
FDVHDWWHPSWVWRHQVXUHWKHEHVWLQWHUHVWVRIWKHFKLOGLQFOXGLQJWKHFKLOG¶VFRQQHFWLRQWRKHUIDPLO\
WULEH DQG FXOWXUH ³>7@KH FRQFOXVLRQ VHHPV MXVWLILHG WKDW DV RQH VWDWH FRXUW KDV SXW LW µ>W@KH $FW LV
based on the fundamental asVXPSWLRQWKDWLWLVLQWKH,QGLDQFKLOG¶VEHVWLQWHUHVWWKDWLWVUHODWLRQVKLSWR
WKHWULEHEHSURWHFWHG¶´Holyfield at 50 n.24 (quoting In re Appeal in Pima County Juvenile Action No.
S-903, 635 P.2d at 189).
 We suggest the following ODQJXDJH³7KHJRRGFause determination does not include an
independent consideration of the best interest of the [child] because the preferences
UHIOHFW WKH EHVW LQWHUHVWV RI DQ ,QGLDQ FKLOG LQ OLJKW RI WKH SXUSRVHV RI WKH DFW´   %,$
Guidelines, F.4 (bracketed language added by NICWA).
 If a consideration of best interest is to be included or allowed, the regulations should make clear that
WKHSURSHUFRQVLGHUDWLRQLVRIWKH³EHVWLQWHUHVWRIWKH,QGLDQFKLOG´LQDFFRUGDQFHZLWKWKHGHILQLWLRQRI
that term which we have suggested above.
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23.132 What is the procedure for petitioning to vacate an adoption?
3URYLVLRQ D  RI WKLV VHFWLRQ VWDWHV ³:LWKLQ WZR \HDUV DIWHU D ILQDO GHFUHH RI DGRSWLRQ RI DQ\ FKLOG E\ D
State court, or within any longer period of time permitted by the law of the State, a parent who executed a
consent to termination of parental rights or adoption of that child may petition the court in which the final
adoption decree was entered to vacate the decree and revoke the consent on the grounds that consent
was obWDLQHG E\ IUDXG RU GXUHVV RU WKDW WKH SURFHHGLQJ IDLOHG WR FRPSO\ ZLWK ,&:$´  80 Fed. Reg. at
14,893.
We recommend the following change:
 State statute of limitation should not be incorporated into this provision and the timelines set forward
by the Act should be reflected in this provision. There is no time limit set forth in 25 U.S.C. § 1914 in
which to file a petition to invalidate a proceeding that was not ICWA-compliant. The United States
Supreme Court invalidated the adoption of an Indian child that had been final for many years when it
determined that the state court was without jurisdiction to grant the adoption to begin with. Miss. Band
of Choctaw Indians v. Holyfield, 490 U.S. 30 (1989). The result of using state statutes of limitation
where ICWA is not followed is uncertainty and inconsistency. The use of these statutes is contrary to
the intent of Congress to provide a uniform federal standard under the ICWA in terms of the basic
applicability of the statute. See, Id. (holding ICWA intended to create minimum federal standards and
thus domicile must be defined by federal law, not individual state laws). This provision provides a time
limitation where the Act does not, this will impede upon the rights of children, parents and tribes, and
could further incentivize ICWA compliance.
A time limit for challenging adoptions where ICWA has been followed but fraud or duress has
occurred is included in the Act. 25 U.S.C. § 1913(d) (provides a two year window to invalidate
adoptions where fraud or duress has occurred). This time limit is accurately reflected in this provision.

23.134 What are the rights of adult adoptees?
6HFWLRQ  RI WKH 3URSRVHG 5XOH VWDWHV ³ a) Upon application by an Indian individual who has
reached age 18 who was the subject of an adoptive placement, the court that entered the final decree
PXVWLQIRUPVXFKLQGLYLGXDORIWKHWULEDODIILOLDWLRQVLIDQ\RIWKHLQGLYLGXDO¶VELRORJLFDOSDUHQWVand provide
such other information necessary to protect any rights, which may include tribal membership, resulting
IURP WKH LQGLYLGXDO¶V WULEDO UHODWLRQVKLS E  :KHUH 6WDWH ODZ SURKLELWV UHYHODWLRQ RI WKH LGHQWLW\ RI WKH
biological parent, assistance of the BIA should be sought to help an adoptee who is eligible for
membership in a tribe to become a tribal member without breaching the Privacy Act or confidentiality of
the record. (c) In States where adoptions remain closed, the relevant agency should communicate directly
ZLWKWKHWULEH¶VHQUROOPHQWRIILFHDQGSURYLGHWKHLQIRUPDWLRQQHFHVVDU\ WRIDFLOLWDWHWKH HVWDEOLVKPHQWRI
WKH DGRSWHH¶V WULEDO PHPEHUVKLS G  $JHQFLHV VKRXOG ZRUN ZLWK WKH WULEH WR LGHQWLI\ DW OHDVW RQH WULEDO
designee familiar with 25 U.S.C. § 1917 to assist adult adoptees statewide with the process of
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reconnecting with their tribes and to provide information to State judges about this provision on an annual
EDVLV´)HG5HJDW
We recommend the following change:
 As written, this section of the Proposed Rule narrows the scope of the relevant provisions of ICWA,
and could disrupt more than three decades of practice in some states, during which many adoptees
have obtained full access to their adoption records and/or reconnected with their original families
successfully. Further, federal guidance is necessary because laws and court rules vary state-to-state
and currently so do the rights of ICWA adult adoptees. Without federal guidance, in many states an
adult adoptee cannot get information directly as intended by the statute. ICWA states:
Upon application by an Indian individual who has reached the age of eighteen and who was the
subject of an adoptive placement, the court which entered the final decree shall inform such
individual of the tribal affiliation, if any, of the individual's biological parents and provide such
other information as may be necessary to protect any rights flowing from the individual's tribal
relationship. 25 U.S.C. § 1917.
It further states:
Disclosure of information for enrollment of Indian child in tribe or for determination of member
rights or benefits; certification of entitlement to enrollment Upon the request of the adopted
Indian child over the age of eighteen, the adoptive or foster parents of an Indian child, or an
Indian tribe, the Secretary shall disclose such information as may be necessary for the
enrollment of an Indian child in the tribe in which the child may be eligible for enrollment or for
determining any rights or benefits associated with that membership. Where the documents
relating to such child contain an affidavit from the biological parent or parents requesting
anonymity, the Secretary shall certify to the Indian child's tribe, where the information warrants,
that the child's parentage and other circumstances of birth entitle the child to enrollment under
the criteria established by such tribe. 25 U.S.C. § 1951(b).
Both the legislative history and language of the statute mandate that the information about the
adoption be provided directly to the adoptee, not to the tribe or other third parties, and that any
confidentiality provisions in state law are preempted to the extent that they interfere with the
DGRSWHH¶VULJKWVWRDUHODWLRQVKLSZLWKWKHWULEH7KHOHJLVODWLYHKLVWRU\RIWhis section indicates that it
ZDVWKHLQWHQWRIWKLVVHFWLRQWRUHOHDVHRQO\VXFKLQIRUPDWLRQ³DVLVQHFHVVDU\WRHVWDEOLVKWKHFKLOG¶V
th
st
ULJKWV DV DQ ,QGLDQ SHUVRQ´ 6 5HS -597, 95 Congress, 1 Sess. (November 3, 1977)
(discussing a nearly identical YHUVLRQLQWKH 6HQDWH,&:$ELOO 7KH6HQDWHVWDWHGIXUWKHU³8SRQD
proper showing to a court that knowledge of the names and addresses of his or her natural parent or
parents is needed, only then shall the child be entitled to the information under the provision of this
VHFWLRQ´Id. Provisions (b) and (c) should be modified to reflect this legislative intent.
Limiting access of records to the tribe or BIA may thwart the ability of some adoptees to establish
their relationship with their tribe. Records are often incomplete. The BIA and agencies may not have
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the resources or motivation to take the information provided and conduct additional research to
establish a tribal right or even to identify the correct tribe. Likewise, tribes may not have the capacity
to fill in the gaps in information provided to determine membership. Adult adoptees are those who
have the motivation to take the limited information and find the additional facts necessary to secure
their tribal rights.
We recommend the following proSRVHG ODQJXDJH ³1RWZLWKVWDQGLQJ DQ\ VWDWH ODZ WR WKH FRQWUDU\
when knowledge of the names and addresses of biological parents is needed by any Indian
individual who has reached the age of 18, and who was adopted, to protect any rights flowing from
the inGLYLGXDO¶V WULEDO UHODWLRQVKLS WKH FRXUW PXVW SURYLGH WKLV LQIRUPDWLRQ WR VXFK LQGLYLGXDO ,I
necessary, the court must also issue a court order authorizing the individual to obtain such records
from an agency or officer of the court that possesses the reFRUGV´
23.136 What information must States furnish to the Bureau of Indian Affairs?
6HFWLRQLQWKH3URSRVHG5XOHVWDWHV³ D $Q\VWDWHHQWHULQJDILQDODGRSWLRQGHFUHHRURUGHUPXVW
furnish a copy of the decree or order to the Bureau of Indian Affairs, Chief, Division of Human Services,
1849 C Street NW, Mail Stop 4513 MlB, Washington, D.C. 20240, along with the following information: (1)
Birth name of the child, tribal affiliation and name of the child after adoption; (2) Names and addresses of
the biological parents; (3) Names and addresses of the adoptive parents; (4) Name and contact
information for any agency having files or information relating to the adoption; (5) Any affidavit signed by
the biological parent or parents asking that their identity remain confidential; and (6) Any information
relating to tribal membership or eligibility for tribal membership of the adopted child. (b) Confidentiality of
such information must be maintained and is not subject to the Freedom of Information Act, 5 U.S.C. §
DVDPHQGHG´)HG5HJDW
We enthusiastically support enhanced reporting and record maintenance requirements contained in this
section. As the statute indicates, ICWA requires data collection and accountability. U.S.C. §§ 1915(e),
1951. Data pertaining to placements of Indian children has always been inadequate and enforcing the
data collection and storage requirements of the ICWA can help to rectify this shortcoming. United States
Government Accountability Office, Report to Congressional Requesters: Indian Child Welfare Act,
Existing Information on Implementation Issues Could Be Used to Target Guidance and Assistance to
States, GAO-05-290 (April 2005), available at http://www.nicwa.org/policy/law/icwa/GAO_report.pdf
[hereinafter, ³*$25HSRUW´@
§ 23.137 How must the State maintain records?
6HFWLRQ  LQ WKH 3URSRVHG 5XOH VWDWHV ³ D  7KH 6WDWH PXVW HVWDEOLVK D VLQJOH ORFDWLRQ ZKHUH DOO
records of every voluntary or involuntary foster care, preadoptive placement and adoptive placement of
,QGLDQFKLOGUHQE\FRXUWVRIWKDW6WDWHZLOOEHDYDLODEOHZLWKLQVHYHQGD\VRIDUHTXHVWE\DQ,QGLDQFKLOG¶V
tribe or the Secretary. (b) The records must contain, at a minimum, the petition or complaint, all
substantive orders entered in the proceeding, and the complete record of the placement determination
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LQFOXGLQJEXWQRWOLPLWHGWRWKHILQGLQJVLQWKHFRXUWUHFRUGDQGVRFLDOZRUNHU¶VVWDWHPHQW ´)HG5HJ
at 14,893.
We enthusiastically support enhanced reporting and record maintenance requirements. Our comments on
Section 23.126 apply here as well.
Additional specific considerations
Save Haven Laws
We recommend including a provision that specifies how ICWA, as a federal law, preempts state Safe
Haven laws.
 Safe Haven laws are state laws that generally allow the parent, or an agent of the parent, to remain
anonymous and to be shielded from prosecution for abandonment or neglect in exchange for
surrendering the baby to a safe haven location. See, generally, Child Welfare Information Gateway,
Infant Safe Haven Laws (2013), https://www.childwelfare.gov/pubPDFs/safehaven.pdf. When the
child relinquished is an Indian child, the provisions of ICWA should still apply to the extent that they
do not obstruct the purpose of the Safe Haven law. This should be accounted for in the Final Rule as
it is necessary to ensure that Indian children relinquished are not denied access to their culture and
heritage, and that safe haven provisions are not used as a loophole to avoid application of ICWA.
:H VXJJHVW WKH IROORZLQJ ODQJXDJH ³8SRQ UHOLQTXLVKPHQW individuals who receive a child as
employees or volunteers of a Safe Haven facility shall ask the parent or individual relinquishing the
child to provide information regarding any tribal affiliation RI WKH FKLOG¶V SDUHQWV, but the individual
relinquishing the child is not required to provide any identifying information other than what is
QHFHVVDU\ WR LGHQWLI\ D FKLOG¶V ,QGLDQ DQFHVWU\. Any information regarding tribal affiliation brings the
child within the jurisdiction of WKH,&:$´ This reflects the statutory interpretation in three jurisdictions:
New Mexico (Ann. Stat. §; 24-22-4), Montana (Ann. Code §§ 40-6-405); and South Dakota (Law Ann.
25-5A-36). See Child Welfare Information Gateway, Infant Safe Haven Laws (Feb. 2013), available at
https://www.childwelfare. gov/pubPDFs/safehavent.pdf .
Conclusion
We would like to commend DOI for the issuance of this NPRM. Substantive regulations that provide rules
IRU ,&:$¶V LPSOHPHQWDWLRQ LQ VWDWH FRXUWV DQG E\ VWDWH DQG SXEOLF DJHQFLHV KDYH QHYHU EHHQ LVVXHG
Without guiding regulations, ICWA has been misunderstood and misapplied for decades. This has, in
turn, led to the unnecessary break up of Native families and placement instability for Native children.
Native children and families need and deserve the clarity that these regulations can and will provide.
Sincerely,

Sarah L. Kastelic, PhD (Alutiiq)
Executive Director
L24000-35
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