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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION

OGLALA SIOUX TRIBE and ROSEBUD
SIOUX TRIBE, as parens patriae, to protect

Case No. 13-5020

the rights of their tribal members, and
RESPONSE TO PLAINTIFF'S

ROCHELLE WALKING EAGLE,

MOTION TO COMPEL ON BEHALF

MADONNA PAPPAN, AND LISA

YOUNG, individually and on behalf of all

NON-PARTY STATE COURT JUDGES

other persons similarly situated,

Plaintiffs,
v.

LUANN VAN HUNNIK; MARK VARGO;
HON. JEFF DAVIS, and KIM MALSAM-

RYSDON, in their official capacities,
Defendants.
INTRODUCTION

Plaintiffs in this action have raised issues relating to alleged polices, practices and
customs employed by the Defendants in regard to the conduct of abuse and neglect cases subject
to the provisions of ICWA. The relevant time period established by the pleadings is January 1,
2010 to date.

Plaintiffs have now filed a Motion to Compel (DOC 85) seeking an order from this Court
compelling the Defendants to produce transcripts from certain specified 48 hour hearings
conducted in abuse and neglect cases subject to ICWA.

This Court entered an order establishing a briefing schedule on the motion to compel and
gave the non-party state court judges an opportunity to file a response. This constitutes that
response.

Case 5:13-cv-05020-JLV Document 89 Filed 03/28/14 Page 2 of 7 PageID #: 723

ARGUMENT

In their Motion to Compel, Plaintiffs suggest that this court has at least three options to
ensure compliance with its previously entered "Order Granting Motion for Expedited Discovery"
(DOC 71). The options identified by the Plaintiffs are:
1. Order Judge Davis to sign all the transcript orders; or

2. Order the five judges to sign their respective orders; or

3. Order the court reporters to produce the transcripts without signed orders from
the five judges.
The responding state court judges oppose option 2 and take no position on proposed

options 1 or 3. It should be noted that as of this point in the action, the responding state court
judges have not been ordered or directed by this court or any other court to execute the proposed
orders referred to in option number 2.
Former Judge Thorstenson

Former Judge Thorstenson is no longer a state court judge. She is currently a federal
employee and has no relationship with the judiciary of the State of South Dakota. Therefore she
has no power to sign a judicial order based on her separation from office. In her present capacity,

former Judge Thorstenson has no more authority to execute a judicial order than any other "man
or woman on the street". This is recognized impliedly if not explicitly by SDCL 15-6-63 which
discusses certain powers of a successor judge in the case of, among other things, a judge who has

separated from office.
Other than recognizing her inability to currently sign a state judicial order, former Judge

Thorstenson takes no position of any type on any issues raised by the motion to compel. Former

Judge Thorstenson has previously advised the parties, through her counsel, that she has no
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objection to defendant Davis signing the orders for transcript in the cases over which she
presided if Judge Davis and his counsel feel it is appropriate to do so.
CURRENT NON-PARTY STATE COURT JUDGES

Plaintiffs have also presented proposed judicial orders to current circuit court judges
Eklund, Trimble, Pfeifle and Mandel asking these judges to make certain, predetermined and
specified judicial findings and to enter a judicial order for the production of the transcripts in
question.
This Court lacks authority to order non-party state court judges to enter
orders releasing juvenile transcripts.

The conduct of abuse and neglect cases in South Dakota is governed by the statutory
scheme contained in SDCL 26-1 A. Plaintiffs apparently do not contend that the applicable

statutory provisions of SDCL 26-1A have not been complied with by these judges or that the

procedures approved by the South Dakota Supreme Court in Cheyenne River Sioux Tribe v.
Davis, 2012 SD 69, have not been followed.
Option number two as suggested by the plaintiffs in their motion to compel involves this
court directing and requiring a state judicial officer to make specified judicial findings and enter

a state court order1. Plaintiffs in their Motion to Compel acknowledge that the orders for the nonparty judges were prepared by plaintiffs. Those orders clearly involve judicial findings and legal
conclusions. For this court to mandate that non-party state court judges enter such orders in their
judicial capacity contravenes long-standing principles of federalism. Commandeering a state

judge to take an affirmative act of entering findings and orders would exceed the constitutional
scope of authority of the federal judiciary in regard to its relationship with state judicial officers.

1 The issue involved does not appear to relate to the judicial immunity which may be available to state court judges

|

under certain circumstances. The issue ofjudicial immunity is not addressed here but should the issue become

I

applicable in further proceedings, the responding state court judges do not intend to waive any immunity they may

j

have.
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Accordingly, this court should refuse to implement option number 2 as suggested by the

plaintiffs2.
Plaintiffs rely on the All Writs Act, 28 USC §1651, as authority for this court requiring
the non-party state court judges to make specific judicial findings and enter a specific judicial
order in state court. These judges do not dispute that under the All Writs Act, this court has the
authority to compel non-parties to take specific affirmative acts in certain cases. However, no

authorities cited by plaintiffs stands for the proposition that a federal court may require a state
court judge to enter predetermined judicial findings and orders under the All Writs Act. If such
decisional law existed these judges presume that plaintiffs would have cited and relied on it in

support of proposed option number 2.

Recognition of the independence of state judiciaries from the federal judiciary is a long

standing principle. "The Constitution of the United States.. .recognizes and preserves the
autonomy and independence of the states - independence in their legislative and independence in
their judicial departments... any interference with either, except as thus permitted, is an invasion
of the authority of the state and, to that extent, a denial of its independence." Erie R. Co. v.
Tompkins, 304 US 64, 78-79 (1938).

In short, plaintiffs in this case request that this court commandeer the non-party state
court judges and require that they enter specific findings and an order which would release
otherwise confidential transcripts to the plaintiffs. Such commandeering runs afoul of protections

of federalism found in the 10th Amendment. See New Yorkv. United States, 505 US 144, 175
(1992) ("Either type of federal action would 'commandeer' state governments into the services
of federal regulatory purposes, and would for this reason be inconsistent with the constitutions

2 The responding judges respond as non-parties. This is not a concession that their position would be any different if
they were in fact named as parties.
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division of authority between federal and state governments"); Printz v. United States, 521 US
898, 925 (1997), ("Laws conscripting state officers violate state sovereignty and are thus not in
accord with the constitution").

In Mother & Father v. Cassidy, 338 F.3d 704 (2003), the Seventh Circuit Court of
Appeals faced a situation where a district court exceeded its authority in a similar situation. The
United States district court had entered an order requiring a state court to make findings
regarding costs allowed in federal/state litigation. The seventh circuit held that the district courts
action violated concepts of comity and federalism, reasoning:
"(I)t seems to us that an order by the federal court directing the state court
to assess the conduct of both parties in litigation that did not even occur
before it would raise serious constitutional questions under the supreme

courts anti-commandeering decisions." See, e.g., Printz v. United States,
521 US 898, 138 L.Ed.2d 914, 117 S.Ct. 2365 (1997). Also relevant is the
court's reluctance to order state courts to enter particular forms of
retroactive relief. See McKesson Corp. v. Div. of Alcoholic Beverages &
Tobacco, 496 US 18, 31, 51-52, 110 L.Ed.2d 17, 110 S.Ct.2238 (1990).
Finally, it seems to us that a federal court's issuance of a directive to a
states court would be an affront to basic principles of comity. See

Michigan v. Long, 463 US 1032, 1040, 77L.Ed.2d 1201, 103 S.Ct. 3469
(1983); See also Younger v. Harris, 401 US 37, 43, 27 L.Ed.2d 669, 91
S.Ct. 746 (1971) (noting the "long-standing public policy against federal
court interference with state court proceedings"). Id. at 711.
Unlike Cassidy, the relief now requested by the plaintiffs in their motion to compel in
regard to proposed option number 2 which requires state court judges to sign orders runs even
further afoul of such doctrines because it would not only require the state court judges to

consider the orders but would mandate a certain outcome. The action required by plaintiffs
proposed option number 2 is no different than this court directing a sitting state court judge to
reach a particular decision in any other type of case. Certainly, nothing could be more of an
affront to judicial independence than forcing a judge to sign particular findings and orders

whether the judge agrees or disagrees with those proposed findings. In addition, these orders
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proposed by plaintiffs' counsel and submitted to the state court judges for signature would
require those judges to sign those orders without hearing or notice to any party and without the
opportunity to exercise any judicial discretion.

The All Writs Act may authorize this court to enter an order requiring the court reporters
to produce the transcripts. These non-party judges take no position on that issue. However,
nothing found in the Act grants this court authority to require a sitting state court judge to make
specific findings or to enter a predetermined order. Doing so would contravene the traditional
notions of federalism and comity. As plaintiffs themselves point out, there may well be a number
of options which would permit plaintiffs to obtain these records. Accordingly, this Court should
deny the relief requested in option number 2 as set forth on page 4 of plaintiffs' motion to
compel (DOC 85).

Dated this/T^-v day of March, 2014.
MAY, ADA^)GERDES & THOMPSON LLP

BY:
ROBERT B.ANDERSON

Attorneys for Non-Party State Court Judges
503 South Pierre Street
Pierre, South Dakota 57501-0160

Telephone: (605)224-8803
Telefax: (605)224-6289

E-mail: rba@magt-com
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CERTIFICATE OF SERVICE

Robert B. Anderson of May, Adam, Gerdes & Thompson LLP hereby certifies that on the
day of March, 2014, he electronically filed or mailed by United States mail, first class
postage thereon prepaid, a true and correct copy of the foregoing in the above-captioned action to
the following at his last known address, to-wit:
Dana Hanna

Robert J. Doody, ACLU

Hanna Law Office

401 E. 8th St., Suite 226

PO Box 3080

Sioux Falls, SD 57103

Rapid City, SD 57709
Robert L. Morris
Stephen L. Pevar, ACLU

Day Morris Law Firm

330 Main St., First Floor

PO Box 370

Hartford, CT 06106

Belle Fourche, SD 57717

Rachel E. Goodman, ACLU

Cris Palmer

New York, NY 10004-2400

PO Box 8045

125 Board St., 18th Floor

Gunderson, Palmer, Nelson & Ashmore
Rapid City, SD 57709

Sara Frankenstein

Roxanne Giedd

Gunderson, Palmer, Nelson & Ashmore

Attorney General's Office

PO Box 8045

1302 E. Hwy 14, Suite 1

Rapid City, SD 57709

Pierre, SD 57501

Nathan Oviatt

Arm F. Mines

PO Box 9249

Attorney General's Office

Rapid City, SD 57709

1302 E. Hwy 14, Suite 1
Pierre, SD 57501

Steven Blair
Attorney General's Office
1302E. Hwy 14, Suite 1

Pierre, SD 57501

ROBERT B. A'NDERSON

